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STATEMENT REGARDING ORAL ARGUMENT

Pursuant to Rule 34 of the Alabama Rules of Appellate Procedure,
Ms. Shoemaker respectfully requests oral argument. Oral argument will
aid the Court in exploring the decisional failures of trial counsel and
elucidate the scientific advancements resulting in newly discovered
evidence of Ms. Shoemaker’s innocence.

Ms. Shoemaker was convicted of chemical endangerment of a child
resulting in death because of methamphetamine use during her
pregnancy. Through the testimony of a medical expert in her Rule 32
proceedings, Ms. Shoemaker presented uncontroverted evidence that a
naturally occurring and undetected fetal genetic abnormality caused an
infection resulting in her baby being stillborn. The circuit court thus
correctly granted her relief on the grounds that this medical evidence was
newly discovered and established her innocence under Rule 32.1(e), but
incorrectly denied her claim that counsel was ineffective for not
discovering and presenting this exculpatory evidence at trial. Ms.
Shoemaker explains below why the circuit court’s finding on newly
discovered evidence is due to be affirmed, and why she should also be

granted relief due to counsel’s ineffectiveness.



Trial counsel’s failure to investigate and present any evidence
demonstrating Ms. Shoemaker’s innocence constitutes ineffective
assistance of counsel, not strategic decision-making, as held by the circuit
court. To this point, this case also reveals a tension that may exist
between the “diligence” prong of Rule 32.1(e)(1) and the first
“performance” prong of the Strickland v. Washington test for claims of
ineffective assistance of counsel.

This Court should allow oral argument to explore the interplay
between these two prongs and the necessary considerations in
determining the effectiveness and diligence of an attorney’s
representation. Such a question is of vital interest because Ms.

Shoemaker has shown that she is actually innocent and did not cause the

death of her child.
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STATEMENT OF THE CASE AND STATEMENT OF FACTS!

A. Trial, Conviction, and Sentencing

On March 9, 2017, approximately 24 weeks into her pregnancy,
Cherith Brooke Shoemaker experienced a stillbirth in her home. (T.R.
535.)2 Ms. Shoemaker, who was 36 years old at the time, woke up with
severe back pain and took a bath in an attempt to ease the pain. (T.C.
136.) While in the bath, she experienced sudden contractions and
delivered a stillborn baby. (Id.)

Ms. Shoemaker’s friend called 9-1-1. (Id.) When the paramedics
arrived, they checked Ms. Shoemaker’s vital signs and administered
CPR to the newborn. (T.R. 352, 374-75.) The baby could not be revived.
Ms. Shoemaker and the stillborn infant were transported to the labor
and delivery unit of the East Alabama Medical Center. (T.R. 324, 430.)

Dr. Stephen Boudreau, the then-Senior State Medical Examiner for

the State of Alabama, completed an autopsy report for the stillborn baby

1 Because of the intertwined nature of the facts and procedure below, Ms.
Shoemaker combines her Statement of the Case with her Statement of
Facts.

2 For clarity, (R. __.), (C. _), (Supp. R. _), and (Supp. C. _) refer to
citations to this Court’s record in the current appeal of the circuit court’s
decision on Ms. Shoemaker’s Rule 32 petition. (T.R. _) and (T.C. _) are
used to reference this Court’s record in Ms. Shoemaker’s direct appeal.
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on March 10, 2017. (T.C. 131-34.) In the “Final Diagnoses” section, the
“Cause of Death” and “Manner of Death” were both listed as
“Undetermined.” (T.C. 131.) On May 17, 2017, Bill Harris, the Lee
County Coroner, signed a death certificate and listed the immediate
cause of death as “Chemical Endangerment of a Child due to
methamphetamine toxicity.” (T.C. 318-19.)3 On May 23, 2017, Ms.
Shoemaker was arrested. (T.C. 2, 139.)

The District Court of Lee County appointed Margaret Young Brown
to represent Ms. Shoemaker on July 5, 2017. (C. 93.) Ms. Shoemaker was
indicted on January 11, 2018, on one count of Chemical Endangerment
of a Child Resulting in Death. (T.C. 16.) In the intervening years
between Ms. Brown’s appointment as Ms. Shoemaker’s trial counsel and
the start of Ms. Shoemaker’s trial on March 2, 2020, Ms. Brown failed to
consult any experts as part of her preparation on the key issue at trial:

the cause of death of Ms. Shoemaker’s stillborn. (Supp. R. 62—-67.)

3 Mr. Harris had neither the medical nor scientific background necessary
to qualify him to make a cause of death determination. (T.R. 11-12, 644,
667.) Unsurprisingly, the State did not call Mr. Harris as a witness, nor
did the State show his death certificate findings to the jury. (T.R. 671—
72.) Putting Mr. Harris’ qualifications to one side, the State also
conceded that “a death certificate is not adequate . . . for proving cause
or manner of death in and of itself.” (Id.)

11



B. Expert Testimony at Trial

The central dispute at trial was the cause of the stillbirth, as the State
was required to prove beyond a reasonable doubt that Ms. Shoemaker’s
use of methamphetamine “result[ed] in the death of the child.” § 26-15-
3.2(a)(3), Ala. Code 1975. The State qualified Dr. Stephen Boudreau as
an expert to testify about the autopsy he conducted. (T.R. 523—40.) Dr.
Boudreau testified that he was unable to determine the cause of Ms.
Shoemaker’s stillbirth and, for that reason, his autopsy report listed the
cause and manner of death as “undetermined.” (T.R. 538; T.C. 131.) He
further testified that “[e]ssentially [this was] a premature infant” and
“the umbilical cord and membranes showed signs of an infection.” (T.R.
535.) Although Dr. Boudreau testified there were signs of an ascending
infection, he did not identify the infection as the cause of the stillbirth.
When asked on cross examination if he could tell, based on his medical
examination, how long the infection had existed, Dr. Boudreau
responded, “[n]ot very long . .. The child . . . just had some inflammatory
cells 1n its umbilical cord and membrane.” (T.R. 544.)

In response to questioning about the effects of controlled substances

on a pregnancy, Dr. Boudreau testified that certain drugs “certainly can”

12



cause stillbirth or “spontaneous abortion,” but stated, “that’s as far as I
can get with it.” (T.R. 538.) Dr. Boudreau could not state that drugs
caused the stillbirth in Ms. Shoemaker’s case; as he further explained,
this uncertainty was “why [his] report says undetermined.” (Id.) Dr.
Boudreau did not testify about any evidence establishing that Ms.
Shoemaker’s methamphetamine use caused the stillbirth; indeed, the
State failed to introduce any such evidence. For her part, Ms. Brown
failed to call any expert to rebut the State’s argument that Ms.
Shoemaker’s methamphetamine use caused the stillbirth and did not
call any expert or introduce any evidence establishing that infection was,
in fact, the actual cause of death. Notably, during her closing argument,
trial counsel stated to the jury, “If I had [a doctor] that could come in
here and say [the use of methamphetamine] absolutely did not [cause
the stillbirth], I would have.” (T.R. 712-13.)
C. Jury Verdict, Sentencing, and Direct Appeal

On March 4, 2020, the jury returned a guilty verdict on the indicted
charge. (T.C. 14; T.R. 772.) The court sentenced Ms. Shoemaker to 18
years 1n prison. (T.C. 93.) Ms. Shoemaker appealed, and this Court

affirmed her conviction in an unpublished ruling on April 16, 2021,

13



holding that the evidence presented at trial supported the jury’s verdict.
See Shoemaker v. State, CR-19-0912 (Ala. Crim. App. 2021). The
Alabama Supreme Court denied certiorari in this matter. Ex parte
Shoemaker, No. 1200591 (Ala. June 11, 2021).
D. The Rule 32 Evidentiary Hearings

Ms. Shoemaker’s petition for relief from conviction pursuant to Rule
32 of the Alabama Rules of Criminal Procedure was filed on June 22,
2022.4 (C. 10-23). The State filed a Response and Motion for Summary
Dismissal opposing Ms. Shoemaker’s Petition on July 21, 2022. (R. 29—
38.) On September 7, 2022, the circuit court ordered an evidentiary
hearing in the matter. (C. 39.) In the operative petition here, amended
October 1, 2025, Ms. Shoemaker raised two grounds entitling her to

relief: (1) newly discovered material facts establishing her innocence;

4 Ms. Shoemaker’s petition was amended several times during the course
of the Rule 32 proceedings. Her first Rule 32 petition was timely filed on
June 22, 2022, alleging ineffective assistance of counsel on two grounds:
(1) trial counsel’s alleged conflict of interest; and (2) trial counsel’s
failure to make reasonable investigation and call an expert on Ms.
Shoemaker’s behalf. (C. 10-23). The petition was amended on October
22, 2022 (C. 45-51), and a memorandum of law in support filed on
October 16, 2024 (C. 87-132). The Second Amended Petition was filed
on October 1, 2025. (C. 237-93).

14



and (2) deprivation of Ms. Shoemaker’s constitutional right to effective
assistance of counsel. (C. 238.)

1. The June 1, 2023 Post-Conviction Evidentiary
Hearing

On June 1, 2023, the court held an evidentiary hearing at which Ms.
Brown testified. (Supp. R. 61-77.) At that hearing, she admitted she had
never considered expert consultation on causation, but only
contemplated expert consultation on the irrelevant issue of whether the
baby was born alive. (Supp. R. 62—65.) The State asked trial counsel if
she had turned down an “expert that would testify as to whether or not
in the fact[s] of this case that meth toxicity would not have resulted in
the death of the fetus.” (Supp. R. 64.) In response, she stated, “[T]he way
you just couched this, that would not have been the question
because . . . there was no expert testimony to show that this was other
than a fetus.” (Supp. R. 64-65.) When asked whether she would have
used an expert who “would have helped bolster Ms. Shoemaker’s
defense” if one had been available, she replied “absolutely.” (Supp. R.

66.)

15



2. The October 1, 2024 Post-Conviction Evidentiary
Hearing

On October 1, 2024, the court held a second evidentiary hearing. Ms.
Shoemaker called Dr. Harvey Kliman to provide expert testimony about
the true cause of Ms. Shoemaker’s stillbirth. (Supp. R. 121-91))
Ms. Shoemaker established Dr. Kliman’s expert qualifications,
including decades of experience conducting placental pathology
research, performing clinical work in perinatal and placental pathology,
and publishing peer-reviewed papers and book chapters on placental
pathology, pregnancy complications, miscarriages, and stillbirths.
(Supp. R. 123-31.)

Dr. Kliman explained that in a healthy pregnancy, the cervix remains
closed until the fetus nears full term and early labor begins, thus
protecting the uterine cavity and fetus from exposure to bacteria present
in the vagina. (Supp. R. 142-44.) However, in pregnancies involving
genetic abnormalities, Dr. Kliman noted, things proceed differently.
(Supp. R. 145))

Of the five million pregnancies across the country each year,
approximately one million end in pregnancy losses with 70 percent of

those pregnancy losses attributable to genetic abnormalities. (Supp. R.
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146.) Those genetic abnormalities, in turn, can trigger the cervix to open
earlier, which leads bacteria to enter the uterine cavity and cause an
infection. (Supp. R. 147.) Once the bacteria reaches the amniotic fluid, it
induces “fetal inflammatory response syndrome,” otherwise known as
fetal septic shock. (Supp. R. 151.)

Dr. Kliman explained that a pregnant woman does not experience any
physical symptoms such as fever or chills when such an infection is
present and, in fact, is unable to perceive that any infection is occurring
or that the fetus is in septic shock. (Id.) Indeed, a woman has no
indication anything is amiss in her pregnancy until she begins to
experience early labor symptoms such as abdominal or back pain as her
uterus contracts in preparation to deliver the stillborn fetus. (Supp. R.
151, 169-70.) Put simply, the “uterus responds to genetic abnormalities
in the gestation it carries by inducing delivery to evacuate the abnormal
pregnancy in order to save the mother’s life.” (Supp. C. 25.)

Dr. Kliman testified that pathologists can confirm the existence of an
infection by observing the presence of neutrophils, a type of white blood
cell that both mother and fetus produce to attack bacteria and fight

infection. (Supp. R. 148.) Pathologists can then draw conclusions about

17



when the infection began by assessing the concentration and location of
both maternal and fetal neutrophils. (Supp. R. 148-50.) Since the 1960s,
pathologists have identified neutrophils in this manner to determine
how long an infection has been present. (Supp. R. 149.) Further,
pathologists identified in the mid-1990s that infection within the uterine
cavity harms the fetus and is “a common cause of death if the infection
has been around long enough.” (Supp. R. 151-52.)

Dr. Kliman’s own microscopic review of the pathology slides from the
placenta and umbilical cord in Ms. Shoemaker’s case revealed a
“catastrophic, extremely severe intra-amniotic fluid infection” due to the
high concentration of maternal and fetal neutrophils; indeed, his report
found a “Grade 4, severe necrotizing neutrophilic infiltration” in the
external membranes, which would have taken four days to reach such a
high level of severity. (Supp. R. 158-64; Supp. C. 21.) The membrane
tissue surrounding the amniotic cavity had lost all integrity as sheets of
neutrophils led to pus formation. (Supp. R. 158-59, 165.)

Dr. Kliman further testified that pathologists can diagnose an
infection through the presence of fetal nucleated red blood cells in the

placenta. (Supp. R. 152—-53.) A fetus produces nucleated red blood cells

18



when experiencing inflammatory response syndrome. (Supp. R. 166.) Dr.
Kliman explained that the significant increase in fetal nucleated red
blood cells in the pathology slides he reviewed served as yet another
indicator that the fetus experienced inflammatory response syndrome
before dying in utero. (Supp. R. 166—67; Supp. C. 24.)

This finding directly contradicted Dr. Boudreau’s autopsy report,
which described the membranes as presenting with a “focal
inflammation.” (T.C. 134.) “Focal inflammation,” as Dr. Kliman
explained, is merely “a little nest of a few neutrophils”—a completely
inaccurate characterization of the severe, necrotizing infection present
in the pathology slides. (Supp. R. 165-66.)

In addition, Dr. Kliman noted that when pathologists examine the
placenta in cases where a genetic abnormality exists, they find
“trophoblast inclusions” that are not present in normal pregnancies.
(Supp. R. 145; Supp. C. 24.) Dr. Kliman further testified, based on
research he published in 2023, that most unexplained pregnancy losses

are “due to trophoblast inclusion genetic abnormalities” and that the

5 Dr. Kliman testified that a trophoblast inclusion is “basically a little
island of trophoblast [cells] in the middle of the placenta, and it’s not
normal to see these in a placenta.” (Supp. R. 145.)

19



“most common” result of genetic abnormality is pregnancy loss. (Supp.
R. 146.) Dr. Kliman’s microscopic review of Ms. Shoemaker’s placenta
revealed ten times as many trophoblast inclusions as one would
normally see, supporting his conclusion that Ms. Shoemaker’s baby had
a genetic abnormality. (Supp. R. 157-58; Supp. C. 25)

Critically, Dr. Kliman testified that there was no biological
mechanism by which methamphetamine use could have caused the
genetic abnormality, the infection, or the stillbirth. (Supp. R. 154, 170—
79; Supp C. 25.)

On cross-examination, the State focused on whether in-utero
methamphetamine exposure can lead to any conceivable harm to the
fetus or the child after birth. (Supp. R. 179-90.) In response to further
questioning from the Court on this point, Dr. Kliman stated that while
in-utero methamphetamine exposure might have some effect on a fetus
or newborn, it cannot cause an infection or stillbirth. (Supp. R. 177-79.)

As the Court clarified:

20



Doctor, I just want to make sure . . . I'm clear on one point. You're
not giving us your professional opinion . . . about the long-term
effects of the use of methamphetamine on a child after it’s born,
what [your] hearing specifically is opining as to [is] the cause of the
child’s death. Is that correct?

(Supp. R. 190-91.) Dr. Kliman responded affirmatively. Id.

Dr. Kliman also noted that if he had been called as an expert at
Ms. Shoemaker’s 2020 trial, he would have explained that the cause of
the stillbirth was a severe intraamniotic infection that lasted for at least
four days prior to Ms. Shoemaker’s delivery of her stillborn baby, and
before Ms. Shoemaker experienced any amniotic fluid leakage. (Supp R.
164—66, 171-74.) Even if he had not been available to testify, Dr. Kliman
noted, he could have referred trial counsel to other expert pathologists
who would have aided the defense and reached the same conclusion that
Ms. Shoemaker’s stillbirth was caused by an infection. (Supp. R. 134.)
However, Dr. Kliman’s testimony also incorporated new research on
trophoblast inclusions that postdated Ms. Shoemaker’s trial. (Supp. R.
146.)

Based on Dr. Kliman’s review of Ms. Shoemaker’s medical records,
the autopsy and toxicology reports, the trial testimony of Dr. Stephen

Boudreau, and the pathology slides from the stillbirth, the court
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admitted Dr. Kliman’s expert report into evidence. (Supp. R. 136-38;
Supp. C. 19-25.) Following the hearing, Ms. Shoemaker filed a
memorandum of law in support of her Rule 32 petition on grounds of
meffective assistance of counsel. (Supp. C. 87-131.)
3. Motion to Amend
On September 8, 2025, the circuit court convened a status conference
and requested additional briefing as to whether the discovery of newly
discovered material facts constitutes an alternative ground for
postconviction relief. (C. 211.) Ms. Shoemaker moved to amend her
petition to plead the additional grounds of newly discovered material
facts. (C. 221-35.) The court granted Ms. Shoemaker’s motion to amend.
(C. 236.) A Second Amended Petition followed. (C. 237-93.) The State
filed its opposition to the Amended Petition on October 17, 2025. (C. 364—
73.) The State failed to invoke the statute of limitations in its opposition,
making no mention of timeliness or of equitable tolling. (C. 364-73.)
E. The Circuit Court’s Ruling on the Rule 32 Petition
On December 22, 2025, the circuit court entered an order granting
Ms. Shoemaker’s Rule 32 petition in part and vacating her conviction.

(C. 385—89.) The petition was granted based on Ms. Shoemaker’s claim
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that newly discovered facts existed warranting a new trial pursuant to
Rule 32.1(e), Ala. R. Crim. P. (C. 388-89.) Her claim for ineffective
assistance of trial counsel was denied. (C. 387—88.) The circuit court
issued findings of fact to accompany its Order on January 15, 2026. (C.
402-10.)

Both parties timely appealed.
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II.

STATEMENT OF THE ISSUES
Whether the circuit court correctly granted Ms. Shoemaker’s Rule 32
petition on the grounds of newly discovered evidence?
Whether the circuit court erred in denying Ms. Shoemaker’s Rule 32

petition on the grounds of ineffective assistance of counsel?
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STATEMENT OF THE STANDARD OF REVIEW

“When reviewing a circuit court’s ruling on a Rule 32 petition, we
apply an abuse-of-discretion standard.” Ferguson v. State, 13 So. 3d 418,
424 (Ala. Crim. App. 2008). “A judge abuses his discretion only when his
decision is based on an erroneous conclusion of law or where the record
contains no evidence on which he rationally could have based his
decision.” Albarran v. State, 96 So. 3d 131, 198 (Ala. Crim. App. 2011)
(citations omitted). Appellate courts “review issues of law de novo and
findings of fact for clear error.” Hare v. Mack, 359 So. 3d 253, 256 (Ala.
2022).

In reviewing a decision on newly discovered evidence, “this court
will indulge every presumption in favor of the correctness of the trial
judge’s decision. The trial court is in the best position to determine the
credibility of the new evidence.” Moran v. State, 649 So. 2d 1292, 1294
(Ala. Crim. App. 1993) (citations and quotation marks omitted); see also
Marks v. State, 575 So. 2d 611, 616 (Ala. Crim. App. 1993) (“[W]hether
to award a new trial rests in the sound discretion of the trial court and

depends largely on the credibility of the new evidence.”).

25



SUMMARY OF THE ARGUMENT

The State’s assertion that Ms. Shoemaker’s newly discovered
evidence claim is time-barred misreads the law on amendments to Rule
32 petitions, which are liberally permitted. Moreover, this argument
comes too late, as the State failed to raise this issue below and 1t is
therefore waived. Even if the argument were timely, Ms. Shoemaker
clearly presented circumstances justifying equitable tolling, namely her
actual innocence. Given these circumstances, the circuit court acted well
within its discretion in hearing Ms. Shoemaker’s meritorious claims.

The circuit court correctly found that Ms. Shoemaker presented
highly credible newly discovered material facts establishing her
Innocence: a genetic abnormality triggered a severe infection that caused
her stillbirth. The circuit court correctly concluded that these facts were
not reasonably discoverable at the time of trial because breakthroughs
in scientific research on genetic abnormality and pregnancy loss
postdate Ms. Shoemaker’s 2020 trial. The circuit court’s findings were
thus amply grounded in the record, and its decision to vacate Ms.
Shoemaker’s conviction and order a new trial was a reasonable and

proper exercise of its discretion.
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The circuit court did, however, abuse its discretion in denying Ms.
Shoemaker’s ineffective assistance of counsel claim because the evidence
in the record cannot rationally support the denial. Specifically, the
circuit court erred in finding that trial counsel’s deficiencies were mere
strategic choices. This finding contradicts trial counsel’s own testimony.

Trial counsel’s performance fell well below an objective standard of
reasonableness and caused Ms. Shoemaker to be convicted for causing
the death of her child, a crime she did not commait. Trial counsel failed
to conduct any investigation into the central issue of causation and failed
to call an expert at trial who could have countered the State’s
unscientific theories and explained the true cause of the stillbirth. These
errors led Ms. Shoemaker to be wrongly convicted and sentenced to 18
years in prison, thus violating her constitutional right to the effective

assistance of counsel.
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ARGUMENT

Whether because the evidence of her innocence is newly discovered
or because her trial counsel was constitutionally ineffective,
Ms. Shoemaker must prevail in this appeal. If the uncontroverted
scientific evidence of her innocence was newly discovered under Rule
32.1(e), Ala. R. Crim. P., then this Court must uphold the circuit court’s
order vacating Ms. Shoemaker’s conviction. If this Court disagrees with
the circuit court’s conclusion, however, and finds that material,
exculpatory evidence was reasonably discoverable at the time of trial,
then this Court must also find that trial counsel was ineffective because
she utterly failed to discover and present such evidence without any
strategic justification.

This Court may “affirm the judgment appealed from if [it 1is]
supported on any valid legal ground.” Tucker v. Nichols, 431 So. 2d 1263,
1265 (Ala. 1983). Accordingly, Ms. Shoemaker respectfully asks this
Court to affirm the circuit court’s holding on newly discovered evidence

and reverse its holding on ineffective assistance of counsel.
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I. THE CIRCUIT COURT CORRECTLY FOUND THAT NEWLY
DISCOVERED MATERIAL FACTS ESTABLISHED MS.
SHOEMAKER’S INNOCENCE.

The circuit court correctly found that Ms. Shoemaker is entitled to
relief under Rule 32.1(e) because newly discovered material facts reveal
that a genetic abnormality, not methamphetamine, caused her stillbirth.
Specifically, the court found that new evidence concerning the link
between genetic abnormalities and pregnancy loss, including
breakthroughs in research on trophoblast inclusions, was not reasonably
discoverable at the time of Ms. Shoemaker’s 2020 trial.6 (C. 389, 408.)
Further, the circuit court found that had this evidence been available,

the jury would have likely found her innocent. (C. 389.)

6 Ms. Shoemaker does not argue that the placental slides analyzed by Dr.
Kliman were unavailable at trial in 2020, nor does she assert that Dr.
Kliman used new technology to analyze those slides. Rather, what is
newly discovered here is the relevance of trophoblast inclusions as
indicators of genetic abnormality and their association with stillbirth.
Without such newly discovered developments in scientific knowledge,
any pathologist examining the slides would not know to look for
trophoblast inclusions to discover genetic abnormalities, and without
such developments in knowledge, any pathologist seeing trophoblast
inclusions would not make the important connection between them and
the likelihood of genetic abnormality leading to stillbirth, which was the
sad truth for Ms. Shoemaker in this case.
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A petitioner is entitled to post-conviction relief based on newly
discovered material facts under Rule 32.1(e) where she can establish the
following five factors:

1. The facts relied upon were not known by the petitioner or the
petitioner’s counsel at the time of trial or sentencing or in time
to file a posttrial motion pursuant to Rule 24, or in time to be
included in any previous collateral proceeding and could not
have been discovered by any of those times through the exercise
of reasonable diligence;

2. The facts are not merely cumulative to other facts that were
known;

3. The facts do not merely amount to impeachment evidence;

4. If the facts had been known at the time of trial or of sentencing,
the result probably would have been different; and

5. The facts establish that the petitioner is innocent of the crime
for which the petitioner was convicted or should not have
received the sentence that the petitioner received.

Rule 32.1(e), Ala. R. Crim. P. The circuit court correctly found that Ms.
Shoemaker satisfied all five elements and thus presented newly
discovered evidence, which showed she was convicted for a crime she did
not commit. (C. 389.)

A. The Newly Discovered Evidence Claim is Not
Precluded.

Although the State now contends that Ms. Shoemaker’s newly

discovered evidence claim should have been dismissed as time-barred,
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this argument misreads the law on amendments to Rule 32 petitions.
Moreover, the State waived this argument by failing to raise it below.
Even if this argument were not waived, Ms. Shoemaker’s case presents
precisely the sort of extraordinary circumstances that justify equitable
tolling; namely, powerful new evidence of her innocence, the validity of
which the State does not contest.

1. Amendments of Petitions Have No Impact on
Questions of Timeliness.

As the State agrees, Ms. Shoemaker filed a timely Rule 32 petition on
June 22, 2022. (Appellee Br. at 27-28.) The State’s argument on appeal
that Ms. Shoemaker’s petition is time-barred conflates timeliness of a
petition with timeliness of an amendment to that petition. (Id. at 27.)
The State relies on Rule 32.2(c), Ala. R. Crim. P., in support of its
argument; however, 32.2(c) refers to the initial filing of a petition and
has no bearing on subsequent amendments. “Amendments to pleadings
may be permitted at any stage of the proceedings prior to the entry of
judgment,” and “[lJeave to amend shall be freely granted.” Rule 32.7(b),
(d), Ala. R. Crim. P. Amendments to a timely filed petition do not render

the petition itself untimely, and the State’s assertion is without merit.

31



Further, the circuit court may deny amendments only if the opposing
party can show “actual prejudice or undue delay.” Ex parte Rhone, 900
So. 2d 455, 458 (Ala. 2004). Absent such a showing, the circuit court will
not “restrict the petitioner’s right to file an amendment clearly provided
for in Rule 32.7 simply because it states a new claim that was not
included in the original petition.” Ex parte Jenkins, 972 So. 2d 159, 164
(Ala. 2005). As the State failed to oppose Ms. Shoemaker’s motion to
amend and made no showing of actual prejudice or undue delay, Ms.
Shoemaker’s amended petition, including her newly discovered evidence
claim, was both timely and properly granted.

2. The State Waived the Argument that Ms.

Shoemaker’s Newly Discovered Evidence Claim
is Time-Barred.

Furthermore, even if Rule 32.2(c) were applicable here, the State
failed to raise the affirmative defense of an untimely petition with the
circuit court; it may not now raise it as a preclusive ground on appeal.
See McLeod v. State, 121 So. 3d 1020, 1022 (Ala. Crim. App. 2012) (“The
Alabama Supreme Court has held that the procedural bars contained in
Rules 32.2(a) and 32.2(c), Ala. R. Crim. P., do not implicate the circuit

court’s jurisdiction to reach the merits of a petitioner’s claim; instead,
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they are affirmative defenses that will be waived if not raised in the
circuit court.”) (emphasis added); see also Smith v. State, 334 So. 3d 250,
253 n.2 (Ala. Crim. App. 2020) (citing McLeod for the same principle).

The State did not oppose Ms. Shoemaker’s motion to file an amended
Rule 32 petition to include the newly discovered evidence claim. In its
brief responsive to Ms. Shoemaker’s amended Rule 32 petition, the State
failed to assert any timeliness defense. (C. 364—73.) The State’s belated
assertion that Ms. Shoemaker’s newly discovered evidence claim should
have been precluded is thus waived.

3. Even if the Argument were Not Waived, Ms.
Shoemaker is Entitled to Equitable Tolling.

Even if the State had not waived this argument, Ms. Shoemaker
sufficiently pled facts justifying equitable tolling. “[E]quitable tolling is
available in extraordinary circumstances that are beyond the

petitioner’s control and that are unavoidable even with the exercise of

diligence.” Ex parte Ward, 46 So. 3d 888, 897 (Ala. 2007).
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Courts apply equitable tolling to claims of actual innocence.” The
United States Supreme Court has explained that “a credible showing of
actual innocence” may allow a petitioner to pursue post-conviction
claims “notwithstanding the existence of a procedural bar to relief.”
McQuiggin v. Perkins, 569 U.S. 383, 392 (2013) (discussing actual
mnocence claim based upon newly discovered evidence). “This rule, or
fundamental miscarriage of justice exception, is grounded in the
‘equitable discretion’ of habeas courts to see that federal constitutional
errors do not result in the incarceration of innocent persons.” Id.
(quoting Herrera v. Collins, 506 U.S. 390, 404 (1993)).

The evidence presented in Ms. Shoemaker’s Rule 32 petition reveals
a fundamental miscarriage of justice that equitable tolling is designed
to protect. The uncontroverted evidence shows that methamphetamine
did not cause Ms. Shoemaker’s stillbirth and highlights the egregious
deficiencies in the evidence used to convict her. In holding that the newly
discovered material facts could not reasonably have been discovered

earlier, but “lend toward the innocence of the offense of chemical

7 Alabama courts apply federal law on equitable tolling in considering
whether to apply the doctrine to claims brought pursuant to Rule 32. See,
e.g., Ex parte Ward, 46 So. 3d at 896-98.
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endangerment of a child resulting in death” and “would have probably
resulted in a different outcome for Petitioner,” the circuit court
recognized such an injustice here. (C. 389, 408.) The circuit court thus
acted well within its discretion in hearing Ms. Shoemaker’s claims.
B. The Circuit Court Correctly Found that Previously
Unknown and Undiscoverable Material Facts

Established Ms. Shoemaker’s Stillbirth was Caused by
a Genetic Abnormality.

Ms. Shoemaker presented newly discovered evidence through the
testimony of Dr. Kliman, who established that trophoblast inclusions are
an indicator of a genetic abnormality that triggered a severe infection,
which caused Ms. Shoemaker’s pregnancy loss. The court “found Dr.
Kliman’s testimony to be credible, material to the issue and, had his
testimony been presented to the jury ... would have probably resulted
in a different outcome for Petitioner.” (C. 408.) This Court 1s required to
“Indulge every presumption in favor of the correctness of the trial judge’s
decision.” Moran, 649 So. 2d at 1294 (citations and quotation marks
omitted).

As Dr. Kliman testified, genetic abnormalities cause pregnancy loss
by triggering the cervix to open early, leading to bacteria entering the

uterine cavity and causing infection that can, in turn, induce fetal septic
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shock. (Supp. R. 147, 151.) As a response to that septic shock, the
“uterus . .. induc[es] delivery to evacuate the abnormal pregnancy in
order tosave the mother’s life.” (Supp. R. 202.) Dr. Kliman further
explained that an infection can be observed through the presence of
neutrophils, a type of white blood cell produced by mother and fetus to
attack bacteria and fight infection, and through the presence of fetal
nucleated red blood cells. (Supp. R. 148, 152-53.)

Of the five million pregnancies across the country each year,
approximately one million (or 20 percent) end in pregnancy losses, with
71 percent of those pregnancy losses attributable to genetic
abnormalities. (C. 405.) In pregnancies involving a genetic abnormality,
“trophoblast inclusions” are present. (C. 405.) In 2023, Dr. Kliman
published a paper summarizing this research. (Supp. R. 146.) Dr.
Kliman’s microscopic review of Ms. Shoemaker’s placenta revealed ten
times as many trophoblast inclusions as one would normally see, thus
scientifically supporting his conclusion that Ms. Shoemaker’s baby had
a genetic abnormality. (Supp. R. 157, C. 202.) In addition, Dr. Kliman’s
microscopic review of the pathology slides from Ms. Shoemaker’s

placenta and umbilical cord revealed a “catastrophic, extremely severe
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intra-amniotic fluid infection” due to the high concentration of
neutrophils and nucleated red blood cells. (Supp. R. 158; C. 198.)

The evidence that trophoblast inclusions visible in Ms. Shoemaker’s
placenta are indicators of genetic abnormality and strongly associated
with stillbirth was unknown at the time of trial. The medical examiner,
Dr. Boudreau, failed to present any testimony whatsoever regarding
trophoblast inclusions, evidence of a genetic abnormality, or the fact that
genetic abnormalities cause the vast majority of pregnancy losses. (Supp.
R. 158.) While Dr. Boudreau did note the presence of an infection, he
grossly mischaracterized its severity and length in his autopsy report,
which described a mere “focal inflammation.” (Supp. R. 158-65; C. 137,
198.).

These newly discovered material facts—that trophoblast inclusions
are indicators of genetic abnormality, are present in more than 70
percent of stillbirths, and were present in Ms. Shoemaker’s placenta at
10 times the normal rate—identified by Dr. Kliman and unknown at the
time of trial, established that Ms. Shoemaker’s stillbirth was caused by
a genetic abnormality that triggered a severe infection, not the use of

methamphetamine.
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1. The Circuit Court Correctly Found that if the
Evidence Had Been Known at Trial, the Result
Probably Would Have Been Different, because it
Established Ms. Shoemaker’s Innocence.

The circuit court correctly determined, and the State does not contest,
that Ms. Shoemaker satisfied Rule 32.1(e)(4)—(5), Ala. R. Crim. P. (C.
389.)

Importantly, Rule 32.1(e)(5) does not impose an “almost impossible
burden on a criminal defendant to show that any single item of evidence
would, by itself, establish his or her innocence.” Ex parte Ward, 89 So.
3d 720, 727 (Ala. 2011). Instead, Ms. Shoemaker needed only to establish
that “the newly discovered facts go to the issue of [her] actual innocence”
and that “the result probably would have been different” if the facts had
been known at trial. Id. at 727-28 (emphasis added) (holding the
petitioner satisfied Rule 32.1(e) where a newly discovered forensic test
contradicted the State’s central theory). As the circuit court held, had
the facts “been known, and brought before the jury, the results probably
would have been different [as] the facts lend toward the innocence of the
offense of chemical endangerment of a child resulting in death.” (C. 389.)

In fact, it 1s highly likely Ms. Shoemaker would have been acquitted

had the newly discovered facts been known at trial. (C. 408-10.) The
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State openly admitted it “[did] not have a finding of methamphetamine
intoxication as the cause of death.” (C. 410 (quoting T.R. 649).) The trial
court repeatedly expressed hesitation about sending the case to the jury
with an “undetermined” cause of death finding. (T.R. 622, 625.) As the
State itself recalled during the Rule 32 hearing, “it was a very, very close
call that the State would even be able to argue this case to a jury”’
because Ms. Shoemaker “came very, very close to being acquitted.” (Supp.
R. 47-48 (emphasis added). The lack of evidence in the record of the true
cause of fetal demise meant that the trial court denied Ms. Shoemaker’s
motion for acquittal based on the State’s false, unsupported, and
unscientific argument that methamphetamine exposure caused the
stillbirth. (T.R. 624-25.)

The circuit court also appropriately found that had Dr. Kliman’s
“testimony been presented to the jury, it would have probably resulted
in a different outcome for Petitioner.” (C. 408.) The newly discovered
evidence would certainly have sown reasonable doubt regarding the
State’s theory of causation as the jury would have heard that
(1) Ms. Shoemaker’s baby had a genetic abnormality (Supp. R. 157-58;

C. 201-02); (2) her baby suffered a “catastrophic, extremely severe
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intraamniotic fluid infection” that lasted for at least four days before
causing the stillbirth (Supp. R. 158-67;C. 198, 202); and
(3) methamphetamine use could not have caused the genetic
abnormality, infection, or stillbirth. (Supp. R. 154, 170-75; C. 202).

2. The Circuit Court Correctly Found that the New

Material Facts Could Not Have Been Discovered
Through Reasonable Diligence.

The circuit court properly found that Ms. Shoemaker satisfied the
requirement of Rule 32.1(e)(1), Ala. R. Crim. P., that the evidence “could
not have been discovered [earlier] through the exercise of reasonable
diligence.” Because advancements in the science of trophoblast
inclusions postdate Ms. Shoemaker’s trial, and because “Dr. Kliman’s
specialization and expertise in placental pathology is one only shared by
a limited number of very specialized physicians in the medical field,” the
circuit court correctly found that “a professional exercise of due diligence
would not have expected trial counsel to have located such an expert at
the time of Ms. Shoemaker’s trial.” (C. 408.)8 The State has failed to

demonstrate that the circuit court’s findings were clearly erroneous.

8 It must be noted, however, that if the State is correct that the newly
discovered evidence of trophoblast inclusions was reasonably
discoverable at the time of trial, then all of this scientific evidence would
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The Alabama Supreme Court has explained that “reasonable
diligence” means that:

[The applicant] must exhaust the probable sources of information

concerning his case; he must use that of which he knows, and he

must follow all clues which would fairly advise a diligent man that

something bearing on his litigation might be discovered or

developed. But he is not placed under the burden of interviewing

persons or seeking in places where there is no indication of any
helpful evidence.

Ex parte Ward, 89 So. 3d at 725-26 (quoting Stamps v. State, 380 So.2d
406, 409 (Ala. Crim. App. 1980)) (emphasis in original). “[R]egardless of
whether [the evidence] might have been theoretically ‘available,” it still
may not be “reasonably discoverable.” Id. at 726 (emphasis in original).
The niche and emerging scientific evidence of trophoblast inclusions was
not reasonably discoverable here.
i. The Evidence is Rare and Emerging.

The circuit court properly found that the evidence was not reasonably
discoverable at trial because only a handful of pathologists in the entire
country have specific expertise on trophoblast inclusions as evidence of

genetic abnormality. (C. 408.) At the evidentiary hearing, Dr. Kliman

have been available to Ms. Brown, making her failure to investigate and
to present any testimony on these facts egregious proof of her ineffective
assistance. See Section IL.A, infra.
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named only four other experts nationwide who possess comparable
specialized expertise and could have aided in Ms. Shoemaker’s defense.
(Supp. R. 134.) This assertion was confirmed by a 2023 American
Journal of Obstetrics & Gynecology article, which identified only 16
perinatal pathologists in the United States with expertise in placental
pathology. See Drucilla J. Roberts et al.,, Criteria for placental
examination for obstetrical and neonatal providers, 228 Am. J. Obstet. &
Gynecol. 497, 498 (2023).

In addition, standard care practices guiding pathology examination of
placentas following a stillbirth do not include the systematic
identification and examination of trophoblast inclusions. See Harvey J.
Kliman et al., Trophoblast inclusions in the human placenta:
Identification, characterization, quantification, and interrelations of
subtypes, 103 Placenta 172, 175 (2021) (“TIs [trophoblast inclusions] are
not part of routine pathologic examination, and therefore, they are often
not noted by pathologists.”).

Although Ms. Brown could have found an expert who would have
testified as to the presence of infection, the specific link between

trophoblast inclusions and genetic abnormality is extremely specialized
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knowledge. (C. 408.) Accordingly, even if “theoretically available,” the
circuit court properly concluded that this niche and emerging evidence
was not “reasonably discoverable.” Ex parte Ward, 89 So. 3d at 726. The
State has not refuted these findings, nor has it demonstrated that the
circuit court’s conclusion was clearly erroneous.

ii. The Evidence Incorporates Scientific

Advancements Discovered after Ms.
Shoemaker’s 2020 Trial.

The circuit court also properly concluded that the evidence was not
reasonably discoverable because of its basis in “continuing studies and
publications relating to similar genetic trophoblast inclusion
abnormalities” which were “published as recently as 2023.” (C. 405.)

Since Ms. Shoemaker’s 2020 trial, Dr. Kliman has co-authored at
least three peer-reviewed scientific papers on the association between

trophoblast inclusions, genetic abnormality, and pregnancy loss.® One of

9 Harvey J. Kliman et al., Trophoblast inclusions in the human placenta:
Identification, characterization, quantification, and interrelations of
subtypes, 103 Placenta 172, 172—-76 (2021) (histologic examination of 600
placentas noting the frequency of trophoblast inclusion types and
associations between such types and other pathologic findings, including
genetic abnormalities); Morgan R. Firestein et al., Trophoblast
inclusions and adverse birth outcomes, 17 PloS ONE 1, 1-13 (2022)
(histological examination of 589 placentas finding that trophoblast
inclusions were significantly more likely to be identified in stillbirths or
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Dr. Kliman’s 2022 papers found that trophoblast inclusions were
significantly more likely to be identified in stillbirths than in full-term
live births. Morgan R. Firestein et al., Trophoblast inclusions and
adverse birth outcomes, 17 PloS ONE 1, 6 (2022). It was Dr. Kliman’s
2023 research that revealed that most unexplained pregnancy losses are
“due to trophoblast inclusion genetic abnormalities,” and that the “most
common” result of genetic abnormality is pregnancy loss. (Supp. R. 146.)
Indeed, his September 2023 paper found that approximately 70 percent
of all the pregnancy losses examined were marked by dysmorphic
chorionic villi, most of which showed trophoblast inclusions. Beatrix B.
Thompson et al., Placental Pathology Findings in Unexplained
Pregnancy Losses, 31 Reprod. Sci. 488, 494 (2023).

Even if trial counsel had consulted an expert pathologist, that
consultation would have predated these and other new discoveries.

Recent research by other placental pathologists explains new

preterm live births than in full-term live births); Beatrix B. Thompson
et al., Placental Pathology Findings in Unexplained Pregnancy Losses,
31 Reprod. Sci. 488, 488-504 (2024) (analyzing 1,256 cases of previously
unexplained pregnancy losses and finding that approximately 70% were
marked by dysmorphic chorionic villi, most of which showed trophoblast
inclusions).
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developments surrounding trophoblast inclusions and pregnancy, as
well as the current need to incorporate placental pathology into clinical
care and research. See, e.g., Raymond W. Redline et al., Placental
pathology is necessary to understand common pregnancy complications
and achieve an improved taxonomy of obstetric disease, 228 Am. J.
Obstet. & Gynecol. 187, 187-202 (2023).

Contrary to the State’s assertion (Appellee Br. at 40), evidence of
trophoblast inclusions and genetic abnormalities has not been “around
for decades.” (Supp. R. 156.) The full quote from Dr. Kliman clearly
refers to the method through which he conducted his assessment of the
pathological slides, i.e., by viewing them under a microscope. (Supp. R.
155-56.) When asked if he would have “used these same methods . . . to
review the pathology slides if [he] had been retained as an expert in
2020,” Dr. Kliman answered “yes,” and explained that “[t/his technology
has been around for decades.” (Supp. R. 156.) (emphasis added.)

Microscopes are clearly not new technology. Rather, what is newly
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discovered here is the link between trophoblast inclusions, genetic
abnormality, and stillbirth.10 (C. 405.)

The circuit court also reasoned that advancements in the science on
trophoblast inclusions are akin “to testing evidence with the advances
and evolution of DNA technology that has developed over the years,” and
thus were not reasonably discoverable at trial. (C. 389.) The circuit

court’s findings were based on extensive evidence presented by Ms.

10 The State’s reliance on Tarver v. State 1s misplaced. See 769 So. 2d 338,
34042 (Ala. Crim. App. 2000). There, in his third Rule 32 petition, what
the petitioner alleged was “newly discovered evidence” was an affidavit
from the district attorney who had prosecuted him, stating that “we
excluded black prospective jurors with peremptory strikes.” Id. at 340.
This Court affirmed the denial of the petition because the district
attorney “was available” and would have provided “similar” testimony
“if he [had] been approached during the initial Rule 32 proceedings,” but
petitioner “did not contact” him. Id. at 341. But “most significantly,” the
affidavit “do[es] not in any way indicate that [petitioner] is innocent of
the crime for which he was convicted.” Id. In Tarver, the facts had not
evolved in any way between proceedings; the district attorney’s
description of his conduct during petitioner’s trial would have been
1dentical and would not have changed the outcome. Here, by contrast,
the science has evolved substantially since the time of trial and Dr.
Kliman’s testimony incorporated new breakthroughs in research.
Contrary to the state’s assertion (Appellee Br. at 37-39), there was no
“unequivocal” testimony in 2024 that Dr. Kliman’s opinion would have
been the same in 2020. Rather, his testimony shows that Ms. Shoemaker
could not have caused her stillbirth and is innocent of the crime for
which she was convicted.
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Shoemaker, as well as on a reasoned analogy to DNA testing supported
by case law, and cannot be considered clearly erroneous.

Newly discovered evidence includes new methods of analysis even
where the evidence being subjected to that new analysis was previously
available. This Court has “recognized that a postconviction request for
DNA testing could be presented in a Rule 32 petition for postconviction
relief” alleging newly discovered evidence. Lloyd v. State, 144 So. 3d 510,
514 (Ala. Crim. App. 2013). While this Court ultimately denied the Rule
32 petition in Lloyd, reasoning that the petitioner could have requested
DNA testing earlier and therefore failed to satisfy Rule 32.1(e)(1), the
Court acknowledged that Lloyd would have satisfied this element if he
had “allege[d] . . . that his request for DNA testing was based on new
technological improvements in DNA testing that were not available at
the time of his trial.” Id. at 517.

This Court has also held that even where DNA testing “was, in fact,
performed” at trial, “significant, recent technological developments” in
DNA testing provide an independent basis for a newly discovered
evidence claim. Barbour v. State, 903 So. 2d 858, 867 n.6 (Ala. Crim. App.

2004). The evidence being subjected to DNA testing—in Lloyd, a rape
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kit—was unquestionably available at trial. Lloyd, 144 So. 3d at 517. But
advancements in DNA testing constitute newly discovered material facts
bearing on the petitioner’s guilt or innocence. See id.

Courts nationwide share this recognition of scientific advancement as
newly discovered evidence, although those advancements necessarily
involve reassessing and reinterpreting other evidence that was available
at trial. See, e.g., Ex parte Ward, 89 So. 3d at 725 (finding petitioner
sufficiently pleaded a newly discovered evidence claim where a forensic
test was applied to a cigarette butt introduced at trial); Bunch v. State,
964 N.E. 2d 274, 288-89 (Ind. Ct. App. 2012) (scientific advancements
in “fire victim toxicology analysis” constitute newly discovered evidence
even though “toxicology results existed at [the] time” of trial);
Commonuwealth v. Gaines, 240 N.E. 3d 193, 207 (Mass. 2024)
(developments in eyewitness identification research constitute newly
discovered evidence); State v. Behn, 868 A. 2d 329, 331-32 (N.dJ. App. Div.
2005) (expert testimony on composition bullet lead analysis constitutes
newly discovered evidence).

Here, the fact that the placental slides were available for review in

2020 1s far from dispositive. Where science is evolving, newly discovered
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evidence necessarily includes new methods of testing and new
understandings of extant evidence. See Ex parte Ward, 89 So. 3d at 725.
New scientific knowledge and resulting analysis of what those placental
slides revealed therefore constitutes newly discovered evidence
requiring Rule 32 relief.

3. The Circuit Court Correctly Found that the

Newly Discovered Material Facts are Not Merely
Cumulative or Impeachment Evidence.

The newly discovered evidence fills a crucial gap in the trial record.
See Banks v. State, 845 So. 2d 9, 26 (Ala. Crim. App. 2002) (concluding
that newly discovered “evidence is not impeaching” because it
undermined “the State’s witness’s findings and opinions, not their
credibility”) (emphasis in original). As the circuit court correctly found,
and as the State does not contest, this newly discovered science related
to trophoblast inclusions was not merely “cumulative, rebuttal, or
impeachment evidence as the State failed to present direct causation
both in Ms. Shoemaker’s initial trial and in the evidentiary proceedings

before this court.” (C. 409-10.)
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II. THE CIRCUIT COURT ERRED IN FINDING THAT MS.
SHOEMAKER RECEIVED CONSTITUTIONALLY
EFFECTIVE ASSISTANCE OF COUNSEL.

The circuit court did, however, abuse its discretion in denying Ms.
Shoemaker’s ineffective assistance of counsel claim because of its clearly
erroneous conclusion that trial counsel’s failures were “based on her
professional decision making and trial strategy.” (C. 406.) This finding
1s without basis and contradicts Ms. Brown’s own testimony. In a case
where causation was the central issue, Ms. Brown failed to consult any
medical expert to investigate causation and failed to call an expert to
testify as to the true cause of the stillbirth. These failures were
objectively unreasonable and prejudiced Ms. Shoemaker’s defense,
violating Ms. Shoemaker’s constitutional right to effective assistance of
counsel. Strickland v. Washington, 466 U.S. 668, 687 (1984); Ex parte
Gissendanner, 288 So. 3d 1011, 1027 (Ala. 2019).

As a preliminary matter, Ms. Brown conceded that these oversights
were not strategic choices. As she stated in her closing argument, “If I
had [a doctor] that could come in here and say [methamphetamine]
absolutely did not [cause the stillbirth], I would have.” (T.R. 712-13.)

When asked at the first evidentiary hearing whether she would have
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used an expert who could have bolstered Ms. Shoemaker’s defense, trial
counsel said “absolutely.” (Supp. R. 66.) Far from making a reasoned
decision not to consult experts on causation, Ms. Brown made no attempt
to find any experts at all.

As this Court has noted, “[w]hile it is true that strategic decisions are
virtually unchallengeable, before a reviewing court may find that a
decision was strategic, the reviewing court must first determine if
counsel conducted a ‘thorough investigation’ before making that
decision.” State v. Mack, No. CR-2023-0284, 2024 WL 5181581, at *13
(Ala. Crim. App. 2024). Ms. Brown failed to conduct any investigation
into the issue of causation, and the circuit court did not make any finding
that she had done so. (C. 406-07.) This obvious deficiency cannot be
construed as trial strategy because “[s]trategic justification cannot be
extended to the failure to investigate.” Gissendanner, 288 So. 3d at 1034
(citation and quotations omitted). The circuit court’s finding was
therefore legally incorrect as well as factually baseless.

The circuit court also erred in denying Ms. Shoemaker’s ineffective
assistance claim because Ms. Shoemaker demonstrated both (1) “that

counsel’s performance was deficient” and (2) “that the deficient
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performance prejudiced the defense”, thus satisfying both prongs of the
Strickland test. Gissendanner, 288 So. 3d at 1027 (quoting Strickland,
466 U.S. at 687).

“A judge abuses his discretion . . . where the record contains no
evidence on which he rationally could have based his decision.” Albarran,
96 So. 3d at 198 (citation and quotations omitted). Given the lack of
evidence here that Ms. Brown’s deficiencies were strategic choices, and
given that Ms. Brown’s failures easily satisfy both prongs of Strickland,
Ms. Shoemaker respectfully asks this Court to reverse the circuit court’s
holding on ineffective assistance under Rule 32.1(a), Ala. R. Crim. P.

A. Trial Counsel’s Failures to Investigate and Call an
Expert were Objectively Unreasonable.

Ms. Shoemaker does not allege that trial counsel was ineffective
merely because she failed to investigate the newly discovered evidence
of trophoblast inclusions (see Section 1.B, supra), which Ms. Shoemaker
acknowledges Ms. Brown would have been unable to locate even if she
had exercised reasonable diligence. (C. 239; see also Section 1.C, supra).
Rather, trial counsel was ineffective for a host of reasons that the circuit

court’s order fails to address. (C. 387-88.)
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Ms. Brown failed to consult any medical expert to investigate
causation. She also failed to call an expert to contest the State’s theory
of causation, or to explain inaccuracies in the State’s expert’s testimony,
much less to testify as to the true cause of the stillbirth. Through these
appalling errors, trial counsel’s performance fell below an objective
standard of reasonableness.

1. Trial Counsel Unreasonably Failed to
Investigate Causation.

“At the heart of effective representation is the independent duty to
investigate and prepare.” Weidner v. Wainwright, 708 F.2d 614, 616
(11th Cir. 1983) (citation and quotation marks omitted). As a
fundamental matter, trial counsel “has a duty to make reasonable
investigations or to make a reasonable decision that makes particular
investigations unnecessary.” Strickland, 466 U.S. at 691. Trial counsel’s
failure to consult any expert or investigate the critical issue of causation
over the years-long period she had to prepare for trial rendered her
performance constitutionally deficient and prima facie unreasonable.

Rebutting the State’s claim that methamphetamine caused Ms.
Shoemaker’s stillbirth was, objectively, the central defense in the case

and the “only reasonable and available defense strategy,” which
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“require[d] consultation with experts.” Harrington v. Richter, 562 U.S.
86, 106 (2011). Ms. Brown’s failure to investigate causation “must be
directly assessed for reasonableness in all the circumstances.”
Strickland, 466 U.S. at 691.

As a starting point, “[p]revailing norms of practice as reflected in
American Bar Association standards and the like...are guides to
determining what is reasonable . ...” Id. at 688. The standards establish
that in a case such as Ms. Shoemaker’s where “defense counsel is
confronted with specialized factual or legal issues with which counsel 1s
unfamiliar, counsel should, in addition to researching and learning
about the issue personally, consider engaging or consulting with an
expert in the specialized area.” Criminal Justice Standards for the
Defense Function 4-3.7(g) (A.B.A. 2017); see also Dill v. State, 484 So. 2d
491, 497 (Ala. Crim. App. 1985) (“It 1s the duty of the lawyer to conduct
a prompt investigation of the circumstances of the case and explore all
avenues leading to facts relevant to the merits of the case . ...”) (quoting
Criminal Justice Standards for the Defense Function § 4.1 (A.B.A.
1980)); Guidelines 10.7 — Investigation (A.B.A. 2003) (“Counsel at every

stage have an obligation to conduct thorough and independent

54



investigations relating to the issues of both guilt and penalty.”) This
obligation to investigate requires “substantial investigation into each of
the plausible lines of defense.” Gissendanner, 288 So. 3d at 1031 (citation
and quotations omitted). When “assessing the reasonableness of an
attorney’s investigation . . . a court must consider not only the quantum
of evidence already known to counsel, but also whether the known
evidence would lead a reasonable attorney to investigate further.”
Wiggins v. Smith, 539 U.S. 510, 527 (2003).

The importance of investigating the cause of death should have been
particularly obvious to any trial counsel appointed to defend
Ms. Shoemaker because the medical examiner’s report noted an
infection and listed an undetermined cause of death, while the death
certificate stated that the cause of death was methamphetamine toxicity.
(C. 134, 318.) These conflicting findings alone should have put Ms.
Brown on notice that further investigation into causation was necessary.
Moreover, the State’s own expert clearly testified that he could not
identify the cause of stillbirth. (T.R. 538.) Despite these obvious
weaknesses in the State’s case, Ms. Brown did nothing to investigate

alternative theories or identify the true cause of death.
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If trial counsel had conducted a minimally adequate investigation, or
even a basic one, she would have found an expert to explain, as Dr.
Kliman did (Supp. R. 173-75), that methamphetamine use does not
cause pregnancy loss and that an infection was the true cause of
stillbirth—even if she likely would not have uncovered the evidence of
trophoblast inclusions and genetic abnormality, as explained supra.!l
Trial counsel’s own testimony shows she did not even attempt to find or
consult an expert on the central issue of whether methamphetamine use
could, in fact, “result” in a stillbirth. (Supp. R. 63-65). There i1s no
evidence in the record that Ms. Brown made any efforts to investigate

alternative theories or causes. She thus “conducted a profoundly

11 As Dr. Kliman testified, there is “no biological mechanism” by which
methamphetamine can cause infection, genetic abnormality, or
pregnancy loss. (Supp. R. 154.) Methamphetamine “does not cause
stillbirths, and it does not directly harm the fetus.” (Supp. R. 154.) See
also Robert M. Silver et al., Work-up of Stillbirth: A Review of the
Evidence, 196 Am. J. Obstetrics & Gynecology 433, 438 (2007)
(explaining that  despite  widespread misconceptions that
methamphetamine contributes to pregnancy loss, “evidence confirming
1ts association with an increased risk of stillbirth remains lacking”);
Mishka Terplan & Tricia Wright, The Effects of Cocaine and
Amphetamine Use during Pregnancy on the Newborn: Myth versus
Reality, 30 J. Addictive Diseases 1, 3 (2011) (“Although much remains
unknown about the effects of in utero methamphetamine exposure, no
consistent teratological effects on the developing human fetus have been

1dentified.”).
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incomplete investigation, and [her] judgment to so sharply limit [her]
inquiry fell far outside the wide range of professional competence.”
Ferrell v. Hall, 640 F.3d 1199, 1227 (11th Cir. 2011).

The Alabama Supreme Court has held that a failure to investigate or
consult experts on key issues constitutes ineffective assistance of counsel.
In Gissendanner, the court affirmed a finding that trial counsel’s failure
to Investigate or contact a handwriting expert was constitutionally
deficient where a central issue at trial was whether the defendant had
forged a check. 288 So. 3d at 1034—35. The trial counsel in Gissendanner
never attempted to consult a handwriting expert even though he knew
the prosecution intended to call their own handwriting expert at trial.
Id.

Moreover, courts nationwide have consistently held that where cause
of death or injury is a central issue in a case, a failure to investigate
alternative causes of death constitutes ineffective assistance of counsel.
See, e.g., Dunn v. Neal, 44 F.4th 696, 708 (7th Cir. 2022) (“Because
defense counsel, due to inattention rather than any strategic purpose,
failed to investigate the defense as to the dispositive issue at trial

regarding the cause of death, Dunn has demonstrated deficient
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performance under Strickland.”); Couch v. Booker, 650 F. Supp. 2d 683,
694-95 (E.D. Mich. 2009), affd, 632 F.3d 241 (6th Cir. 2011) (finding
trial counsel was ineffective for failing to investigate the findings in the
autopsy report “in light of the fact that testimony from the evidentiary
hearing indicated that there was an expert witness who would have
testified favorably for petitioner, but counsel failed to conduct a diligent
search for that expert.”); Conwell v. Woodford, 312 F. App’x 58, 59-60
(9th Cir. 2009) (holding trial counsel was constitutionally deficient for
failing to consult a pathologist to determine whether testimony about an
alternative cause of death “would be helpful” given that “cause of death
was a central issue at trial . . ..”).

Ms. Brown’s failure to investigate causation 1is particularly
unreasonable in light of a South Carolina Supreme Court holding that
the failure to call an expert to determine whether substance use caused
a stillbirth constituted ineffective assistance of counsel. In McKnight v.
State, 661 S.E.2d 354, 359—60 (S.C. 2008), the South Carolina Supreme
Court granted Regina McKnight post-conviction relief, finding she was
denied effective assistance of counsel in her trial for homicide by child

abuse. As with Ms. Shoemaker, Ms. McKnight was prosecuted and
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convicted on a theory that her substance use caused her stillbirth. Id. at
356-57. There, however, the court held that Ms. McKnight’s trial
counsel was ineffective both in failing to call an expert pathologist to
testify that cocaine use did not cause the stillbirth and “in failing to
investigate medical evidence contradicting the State’s experts’
testimony on the link between cocaine and stillbirth . . ..” Id. at 359—60.
Because South Carolina was the only other state that prosecuted
prenatal substance use under state felony child abuse laws at the time
of Ms. Shoemaker’s prosecution, 2 any reasonable attorney’s
investigation would have uncovered McKnight, putting them on notice
of the availability of experts to contest substance use as a cause of
stillbirth.

Trial counsel’s nonexistent investigation, despite the clear necessity

for one, falls far outside of the range of professional competence.

12 The South Carolina Supreme Court held that a viable fetus is a “child”
within the meaning of the state’s child abuse and endangerment statute
in 1997. Whitner v. State, 492 S.E.2d 777, 778 (S.C. 1997). The Alabama
Supreme Court held that a fetus is a “child” within the meaning of the
chemical endangerment of a child statute in 2013. Ex Parte Ankrom, 152
So. 3d 397, 421 (Ala. 2013).
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2. Trial Counsel Unreasonably Failed to Call a
Necessary Expert.

Had Ms. Brown consulted an expert on causation, “a subsequent
tactical decision not to call them might have fallen well within ‘the wide
range of reasonable professional assistance.” Holsomback v. White, 133
F.3d 1382, 1388 (11th Cir. 1998) (quoting Strickland, 466 U.S. at 689).
However, “[h]Javing conducted no investigation into the significance” of
the State’s lack of proof that methamphetamine caused the stillbirth,
“counsel could not have made an informed tactical decision . ...” Id. at
1387-88 (finding trial counsel’s performance was constitutionally
deficient where he failed to conduct any investigation into the State’s
conceded lack of medical evidence, explaining that he “never actually
spoke with the physicians” and thus “remained entirely unaware . . . of
whether and to what extent their testimony might have helped”
defendant’s case).

In cases such as Ms. Shoemaker’s, where expert medical testimony
was essential to proving innocence, courts frequently find that a failure
to call experts constitutes ineffective assistance. See Holsomback, 133
F.3d at 1387; see also State v. Fitzpatrick, 118 So. 3d 737, 754-55 (Fla.

2013) (finding ineffective assistance of counsel where “[d]espite the
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scientific evidence that would implicate his client if not refuted, counsel
failed to retain any forensic or medical experts.”); Couch, 650 F. Supp.
2d at 695 (explaining that “failure by counsel to obtain an expert
pathologist to rebut a medical examiner’s finding as to the cause of death
in a homicide case can amount to the ineffective assistance of counsel,
where there is evidence that calls the medical examiner’s findings as to
the cause of death into doubt.”); Conwell, 312 F. App’x at 59 (holding
that defendant received ineffective assistance because trial counsel
“neither called a forensic pathologist to testify at trial, nor consulted
with a pathologist to determine whether such testimony would be
helpful to [the] defense.”).

At the second evidentiary hearing, Dr. Kliman testified that any
pathologist could have explained that methamphetamine exposure does
not cause stillbirth. (Supp. R. 175.) Even though the emerging evidence
on trophoblast inclusions and genetic abnormality was not reasonably
available, any qualified expert could have explained the widely-known
science of neutrophils as evidence of infection (Supp. R. 149-52), as well
as the absence of any proven link between methamphetamine exposure

and pregnancy loss (Supp. R. 154, 175).
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Ms. Brown’s failure to find any expert to testify at Ms. Shoemaker’s
trial was thus objectively unreasonable.

3. By Her Own Admission, Trial Counsel’s Failures
were Not Strategic Choices.

The circuit court reached a clearly erroneous conclusion with no basis
in the evidence in finding that Ms. Brown made “strategic choices based
upon the charges being brought against her client.” (C. 406.) To the
contrary, Ms. Brown explicitly conceded that her failures to consult or
call an expert were not strategic choices. (Supp. R. 66.) She stated at
trial, “If I had [a doctor] that could come in here and say
[methamphetamine] absolutely did not [cause the stillbirth], I would
have.” (T.R. 712-713.) She then stated at the first evidentiary hearing
that she “absolutely” would have used an expert who could have
bolstered Ms. Shoemaker’s defense. (Supp. R. 66.)

“Strategic justification cannot be extended to the failure to
investigate.” Gissendanner, 288 So. 3d at 1034 (citation and quotation
marks omitted). Indeed, “[i]neffectiveness i1s generally clear in the
context of complete failure to investigate because counsel can hardly be
said to have made a strategic choice against pursuing a certain line of

Iinvestigation when s/he has not yet obtained the facts on which such a
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decision could be made.” Gissendanner, 288 So. 3d at 1035 (emphasis
added) (citation and quotation marks omitted); see also State v. Terry,
601 So. 2d 161, 164 (Ala. Crim. App. 1992) (“Failure to investigate and
failure to put on witnesses cannot be categorized as trial strategy.”)
(citation omitted).

The circuit court was obligated to consider Ms. Brown’s own
admissions at trial and during the first evidentiary hearing and not rely
on the State’s post-hoc explanations for Ms. Brown’s decisions or
substitute its own strategic judgment for Ms. Brown’s. See Wiggins, 539
U.S. at 526-27 (rejecting supposed “strategic decision” suggested by
lower courts and the State because it “resembles more a post hoc
rationalization of counsel’s conduct than an accurate description of their
deliberations. . ..”). Speculation by the State that it was reasonable trial
strategy to not call an expert is immaterial given Ms. Brown’s own
admission that she would have called an expert on causation if she had
“had” one. (T.R. 712-13); see also Dunn, 44 F.4th at 708 (holding that
defense counsel’s concession “that the decision not to consult with a
forensic pathologist was not a strategic decision” demonstrated deficient

performance under Strickland).
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Moreover, even where trial counsel makes tactical decisions, strategic
deference cannot be extended where those decisions are objectively
unreasonable. Under Strickland, “strategic choices made after less than
complete investigation are reasonable precisely to the extent that
reasonable professional judgments support the limitations on
investigation.” Strickland, 466 U.S. at 690-91. To be afforded deference,
counsel’s decisions must “flow from an informed judgment.” Williams v.
Allen, 542 F.3d 1326, 1337 (11th Cir. 2008) (quoting Harris v. Dugger,
874 F.2d 756, 763 (11th Cir. 1989)).

Ms. Brown unreasonably limited her investigation into the cause of
Ms. Shoemaker’s stillbirth. The State’s own expert clearly testified that
he could not pinpoint the cause of the stillbirth. Yet Ms. Brown, by her
own admission, did nothing to seek out a medical explanation for the
cause. Ms. Brown’s decision not to investigate causation did not “flow
from an informed judgment” about the case. Williams, 542 F.3d at 1337.
The failure to investigate the cause of the stillbirth thus cannot be
considered a reasonable exercise of professional judgment.

Ms. Brown’s subsequent failure to call an expert at trial was likewise

unreasonable. Because she “conducted no investigation into the
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significance” of the State’s lack of evidence that methamphetamine
caused the stillbirth, “counsel could not have made an informed tactical
decision” not to call an expert. Holsomback, 133 F. 3d at 1387—88. Ms.
Brown “remained entirely unaware” of “whether and to what extent [an
expert’s] testimony might have helped” Ms. Shoemaker’s case, and her

failure to call an expert was thus objectively unreasonable. Id.

B. Had Trial Counsel Provided Effective
Representation, a Reasonable Probability Exists That
the Outcome at Trial Would Have Been Different.

The circuit court erred in declining to find that trial counsel’s failures
prejudiced Ms. Shoemaker and led to her conviction, which it
acknowledged was wrongful. (C. 404—-10.) Because of the failures of trial
counsel’s representation, neither judge nor jury were presented with the
exculpatory testimony of an expert that Ms. Shoemaker’s child died due
to natural causes, not methamphetamine. (Supp. R. 170-75.) As a direct
result of trial counsel’s ineffective performance, Ms. Shoemaker was
found guilty of a crime she did not commit. (T.R. 625, 641, 772-73.)

This Court has explained the “prejudice” prong of Strickland as

follows:
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Even if an attorney’s performance is determined to be deficient, the
petitioner is not entitled to relief unless he establishes that ‘there
1s a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine
confidence in the outcome.’

Daniels v. State, 650 So. 2d 544, 552 (Ala. Crim. App. 1994) (quoting
Strickland, 466 U.S. at 694) (emphasis added). This Court has before it
not just a probability, but what is quite possibly the clearest showing
conceivable under Strickland: compelling medical testimony that the
stillbirth was caused by an infection triggered by a genetic abnormality,
and not by methamphetamine use. Ms. Shoemaker undoubtedly meets
the prejudice prong of Strickland.

At a minimum, there is “a probability sufficient to undermine
confidence in the outcome” that, but for trial counsel’s failures, there
would have been a different outcome in this case. Strickland, 466 U.S.
at 694. In response to Ms. Brown moving for a judgment of acquittal
based on insufficiency of the evidence after the State rested its case, the
prosecution argued that “there [was] no other reason based on the
evidence that this child would have died” aside from exposure to
methamphetamine. (T.R. 624.) Because of trial counsel’s failure to

undermine this scientifically inaccurate theory, the motion was denied.
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(T.R. 625.) Trial counsel’s brief cross-examination of Dr. Boudreau
contained no questions that could have reasonably elicited helpful
testimony on the central issue of cause of death, either by sowing
reasonable doubt about the State’s theory of causation or by
strengthening the alternative theory that an infection caused the
stillbirth. (T.R. 540-45, 548-50.) She failed to ask any questions about
the basis for his statement that methamphetamine could have played a
role in the death of the baby. (T.R. 540—45.) See Gissendanner, 288 So.
3d at 1034 (deeming a failure to refute incriminating testimony to be
evidence of prejudice).

As a result of trial counsel’s failure to investigate or consult an expert,
her cross-examination betrayed a lack of understanding of the basic
science about pregnancy loss, with a later concession that she had
wasted nearly half her cross-examination on an irrelevant question:
whether the infant was born alive. (T.R. 541-43, 705.) Moreover, Dr.
Boudreau’s autopsy report and later trial testimony were riddled with
scientific inaccuracies and glaring omissions that trial counsel failed to

address. It is thus highly likely that Ms. Shoemaker would have been
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acquitted of causing the death of her child had trial counsel provided
effective representation. (T.R. 620.)

Had trial counsel called a defense expert on causation, there is also a
reasonable probability that the trial court would have granted the
renewed motion for judgment of acquittal that trial counsel raised at the
close of the defense’s case. The trial court would have heard testimony
that methamphetamine cannot cause pregnancy loss and that Ms.
Shoemaker’s infant suffered a “catastrophic, extremely severe
intraamniotic fluid infection” that lasted for at least four days before
causing the stillbirth. (Supp. R. 158-74; C. 198, 202.) Further, the court
would have heard how Dr. Boudreau’s autopsy and testimony completely
overlooked this evidence and inaccurately represented the severity and
length of the infection. (Supp. R. 165-67.)

Trial counsel’s errors “had a pervasive effect on the inferences to be

»

drawn from the evidence, altering the entire evidentiary picture . . . .
Gissendanner, 288 So. 3d at 1033 (quoting Strickland, 466 U.S. at 695—
96). Where a verdict is “only weakly supported by the record,” as it was
here, it “is more likely to have been affected by errors than one with

overwhelming record support.” Id.
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Finally, had trial counsel rendered effective representation, “there is
a reasonable probability that at least one juror would have struck a
different balance.” Wiggins, 539 U.S. at 513; see also Conwell, 312 F.
App’x at 60 (“If Conwell’'s attorney had consulted with a forensic
pathologist, he might have been able to convince the jury that there was
a reasonable doubt as to whether Conwell, rather than his co-defendant
or the victim’s own drug use, had caused the death of the victim.”).
Testimony from an expert would have clearly established that
methamphetamine does not cause pregnancy loss and that there were
natural causes for the death of the baby. (Supp. R. 171-74; C. 201-02.)
Such testimony would have filled a critical gap in the evidence, because
the State failed to establish the necessary element of causation beyond
a reasonable doubt.

Where, as here, causation is at the heart of the case, defense counsel’s
deficient performance can alter “the entire evidentiary picture for the
jury.” Gissendanner, 288 So. 3d at 1033. Because “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different,” trial counsel’s deficient

performance prejudiced Ms. Shoemaker. Strickland, 466 U.S. at 694.
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CONCLUSION

The circuit court correctly found that Ms. Shoemaker presented
newly discovered evidence that would have led the jury to acquit her if
it had been available at trial. However, the court erred in finding that
Ms. Shoemaker received effective assistance of counsel, as there is no
basis to conclude that trial counsel’s failures were strategic choices. If
this Court finds against Ms. Shoemaker on one of these grounds, it
cannot find against her on both: either the evidence is newly discovered,
or the evidence was available at trial and therefore counsel was
ineffective for her total failure to investigate and present it.

Ms. Shoemaker thus respectfully asks this Court to affirm the
circuit court’s ruling on newly discovered evidence and reverse its

holding on ineffective assistance of counsel.
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