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Introduction

Between 2006 and 2024, at least fifty-eight
prosecutions were brought in relation to how
one navigated the aftermath of pregnancy loss,
including the handling of remains resulting
from a miscarriage or stillbirth.' This figure is
likely an undercount due to barriers in
accessing arrest and court records in states
across the country.? Across the United States,
postpartum people have been investigated,
arrested, and prosecuted for how they navigate
the aftermath of a pregnancy loss. This report
focuses on the window of time after a loss.
People have been criminalized, for example, for
miscarrying at home on the toilet;® burying
remains;* and placing them in a bag and then a
trash receptacle.® Virtually every way in which
someone can dispose of pregnancy loss
remains has been brought under the ire of state
criminal legal systems. Sometimes these
charges are based on laws explicitly
criminalizing the handling of pregnancy loss
remains. However, often prosecutors pursue
charges without any legal basis to do so0.°

The engine behind these
prosecutions are laws or policies
that assign legal status and rights
to fertilized eggs, embryos, and
fetuses. Referred to as “prenatal
personhood?®’ throughout this
report, this engine reimagines
pregnancy loss remdins as corpses
to punish postpartum people for a
common occurrence.
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Some of these laws, such as
the concealment of a birth
statutes, are centuries old,
before women were deemed
rights-bearing people and
during a time when giving birth
outside of marriage was highly
stigmatized.lToday, these laws
are politically unpopular and so
is their use in criminalizing
postpartum people.

Additionally, abuse of a corpse statutes, which
are currently used to prosecute the aftermath of
pregnancy loss in some states, were originally
intended to punish grave digging and acts of
necrophilia.’® In a grave departure, “a number of
prosecutors have exploitatively gone beyond
these policy purposes and have brought
charges against women for abuse of a corpse as
a result of pregnancy loss." Actions following a
pregnancy loss, including how to handle the
remains, “should be based on an individual's
own values — without the obstructive intrusion
from the government.”?

Pregnancy loss is extraordinarily common.
Approximately one in four known pregnancies
end in miscarriage,”® commonly understood as
an early pregnancy loss or one that occurs
during the first trimester. Although stillbirths,
losses that occur after twenty weeks gestation,’®
are less common, there are approximately
21,000 each year in the U.S.®® People have
described the shock, pain, and trauma of
having a stillbirth to be a detached and
dissociative experience, a phenomenon noted
by reproductive psychiatry experts.” What
should be understood as tragic or traumatizing

PAGEI!R



PREGNANCY JUSTICE | AFTER PREGNANCY LOSS

medical events that are deeply personal and
private are instead brought under public
scrutiny and interrogation. In so doing, states
and/or state actors, including overreaching
prosecutors, deny postpartum people’s right to
dignity and humane treatment.”® If that was not
enough, now anti-rights proponents® are
introducing bills mandating “catch kits,"?° which
would require postpartum people to capture
products of conception and bring them to a
physician.?

What This Report Does

This report responds to these escalating threats.
It maps the matrix of laws and policies that can
be used to criminalize postpartum people for
how they respond to their own pregnancy loss
in every state, and it centers postpartum people
who are already navigating the challenges that
loss presents (obstetric crises, trauma, grief,
vulnerability, stigma). These laws cover the
following conduct: the non-reporting or
“concealment,” transportation, disposal,
“abandonment,” and “possession” of pregnancy
loss remains. In so doing, these laws reframe
what should be a deeply private period of
health recovery and/or grief as nefarious and
criminal behavior.

The report assigns each state (and Washington,
D.C.) a category (punitive, ambiguous, neutral,
or protective) based on the way in which state
laws treat the aftermath of a pregnancy loss:
from states that have laws that create criminal
liability for a postpartum person’s response to
loss to states that create explicit protections for
postpartum people navigating loss.??

Any gestational limits in these laws and policies
do not factor into the assessment. Some states’
laws are structured in such a way as to assign
criminality to conduct after a pregnancy loss at
a particular gestational time (i.e., after twenty
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weeks of pregnancy). The analysis in this report
does not consider such frameworks protective.
In other words, just because a statute
criminalizes people for how they respond to a
pregnancy loss after twenty-weeks gestation
and not earlier does not impact the assessment
the state receives. The fact that the state
criminalizes postpartum people at all is what
matters. No one should be criminalized for how
they navigate the aftermath of a pregnancy
loss, whether it's a miscarriage or a stillbirth.

States with Punitive
Frameworks

These are states with either or both:

1.  Broad prenatal personhood provisions that
could be used to transform general statutes
governing dead bodies, corpses, and
human remains into laws that criminalize
postpartum people navigating the
aftermath of a pregnancy loss.

o Broad prenatal personhood laws
(constitutional, statutory, or state
supreme court case law) that redefine
what it means to be a person across all
state laws.

0 Broad criminal prenatal personhood
laws?3 (statutory or by state supreme
court case law) that redefine what it
means to be a victim of a crime across
the criminal code.

2. Criminal statutes (or civil statutes in, for
example, vital statistics codes, which are
accompanied by criminal penalties)
containing express language on pregnancy
loss remains that explicitly punish non-
reporting, transportation, disposal,
“concealment,” or “abandonment” of these
remains. Most of these laws have express
penalties; where an accompanying penalty
cannot be found, this report explicitly notes
that.
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States with Ambiguous
Frameworks

These states lack both (1) broad prenatal
personhood provisions, criminal or otherwise
and (2) protective statutory or state supreme
court case law propositions that refuse to read
prenatal personhood into statutes where they
do not expressly address fertilized eggs,
embryos, and fetuses, or so-called “unborn
children.” However, these states have unclear or
vaguely worded statutes that could potentially
be used to criminalize postpartum people. In
these jurisdictions, we flag the uncertainties in
statutes and highlight high-level arguments for
limiting or barring their application to
postpartum people in pregnancy loss scenarios
where we can.

States with Neutral
Frameworks

These are states that:

1 Lack broad prenatal personhood provisions
or criminal laws that specifically address
the aftermath of pregnancy loss; and

1 Lack protective statutory or state supreme
court case law propositions that disavow
prenatal personhood when it is not
expressly stated to apply in a statute.

States with Protective
Frameworks

These are states that:

1 Lack broad prenatal personhood provisions,
criminal or otherwise;

1  Either do not criminalize the handling or
non-reporting of fetal remains at all, or
clearly limit the reach of such statutes to
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clinicians, funeral directors, coroners or
other state actors, or private actors,
including midwives; and

1  Have protective statutory or state supreme
court case law propositions that refuse to
read prenatal personhood into statutes
where they do not expressly address
fertilized eggs, embryos, and fetuses.

At least one state in this category, Washington,
passed a law that explicitly protects postpartum
people navigating the aftermath of pregnancy
loss from criminalization.?*

Additional Notes

1.  Where a state's framework limits its
application to a gestational limit or
viability line, this report notes that
explicitly, but as noted above, the
application of gestational limits does not
change the category a state is assigned.
A generalized determination of viability,
especially when tied to a gestational
age, is fiction because viability at a
particular gestation is unique for every
pregnancy.?®

2. We consider both statutory language
and state supreme court precedent, and
discuss, where available, relevant
appellate court and trial court decisions.
Because most states lack relevant
appellate or higher court decisions,
lower court decisions often provide the
only easily accessible window into how
prosecutors and judges interpret these
statutes in pregnancy loss-related
contexts. These lower court decisions
allow defense attorneys to create their
litigation strategies with more data
points.

3. Many of the statutes criminalize the
“concealment” of any “issue” of a
woman's body, and predate the
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founding of the United States; they date
back to English law and were re-enacted
in the colonies.?® Ten colonies enacted
statutes beginning in 1696 “to punish as
murder either the concealment of the
birth of a bastard or of its death ... ."”
Records “show that the English
concealment statute was received in the
colonies as part of the common law."?®
These laws reflected the prevailing
societal norms of their era, rooted in
stigma surrounding out-of-wedlock
childbirth and the assumption that
women in those circumstances were
incentivized to “conceal” such births.?®
“Issue” is an antiquated way to refer to
pregnancy loss remains or a born child;
while the criminal statutes discussed
below do not define what “issue” means,
Black's Law Dictionary defines it as
“descendants;”*° Lexis Nexis defines it as
“offspring.”™ This report also includes
some “concealment” of birth statutes
that were passed to target neonaticide®
if they criminalize people for
“concealment” whether the newborn
was born dead or alive.>® Additionally, if a
statute criminalizes conduct where a
person having knowledge about a birth
or death prevents investigators from
independently determining whether a
newborn was born “dead or alive,"** that
statute also factors into our analysis. This
is because the “dead” language could be
used to implicate people who
experience pregnancy loss. It is worth
noting that there is often no definitive
way of knowing if a newborn was “born
alive” or died immediately or shortly
after birth.* “Concealment” statutes that
did not have the “dead or alive”
language were not included.?®
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What This Report Does Not
Do

Equally important, this report does not catalog:

1 Disposal and reporting obligations
imposed on, for example, clinicians through
health codes, funeral directors, coroners,
medical examiners, or registrars through
vital statistics codes, except where those
obligations are worded broadly enough to
potentially apply to postpartum people;¥”

1 Lawsthat could punish helpers, including
loved ones, midwives, or doulas for the non-
reporting of miscarriages or stillbirths they
are a witness to (or assist with the delivery
of) if they exclude the birthing person from
that requirement® (this report only
assesses laws that could impose criminal
liability on birthing and postpartum people
directly);

1 Reporting requirements that would be
triggered upon request of a state registrar
or another state actor® (this report is solely
focused on the exposure postpartum
people could face when they manage loss
in non-clinical, private settings); and

1  County-specific laws.*°

Additionally, some laws discussed herein

criminalize the transporting or disposing of
pregnancy loss remains without a permit, but

we do not discuss how to obtain a permit. In

some states, the medical examiner must
acquire the permit® and, in at least one state, a
funeral director or mortician is responsible for
obtaining such a permit.%?

This report also does not address the legal

frameworks that allow or prohibit criminal

charges for the pregnancy loss itself.** Post-
pregnancy-loss-related charges arise from
conduct after loss, not from the loss itself. The
charges at issue in this report hinge on people’s
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post-loss actions (or inaction) rather than the
pregnancy outcome itself.

Why Prosecutors Should
Exercise Restraint and Key
Considerations for Criminal
Defense & Civil Rights
Attorneys

Due Process: Fair Notice and Void for
Vagueness Concerns Many of the laws
expressly criminalizing the handling of
pregnancy loss remains contain vague
language and/or raise due process concerns
regarding fair notice. States' broad prenatal
personhood laws that seek to transform general
statutes, including those governing the
handling of dead human bodies or corpses, to
apply to pregnancy loss scenarios, also raise
similar constitutional concerns. This report does
not undertake a full constitutional analysis of
the laws outlined below and the concerns they
raise.

However, one instructive example appears in
City of Akron v. Akron Center for Reproductive
Health, Inc., in which the U.S. Supreme Court
reviewed the constitutionality of a fetal remains
disposal ordinance for clinicians.* The Court
affirmed the Sixth Circuit's conclusion
invalidating the provision, finding key phrases
like “humane and sanitary” to be “impermissibly
vague as to whether it mandated the burial of
an aborted fetus,” and held that “the ordinance
violated the Due Process Clause of the
Fourteenth Amendment because it failed to
give appropriate notice to abortion providers as
to whether and when their actions triggered
criminal liability."+
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Thus, civil rights and criminal defense attorneys
can consider whether constitutional challenges,
particularly vagueness and fair notice claims,
are available when laws addressing handling of
corpses are deployed to criminalize a
postpartum client’s response to pregnancy loss.

Statutory Interpretation and Due Process
Concerns with Abuse of a Corpse Charges
Prosecutorial overreach in expanding abuse of a
corpse statutes to reach how one navigates the
aftermath of pregnancy loss could be
challenged as violations of both statutory
interpretation and due process.“® As noted
above, abuse of a corpse statutes were intended
to criminalize gravedigging and necrophilia and
were never intended to criminalize post-loss
scenarios.”” Thus, the application of these
statutes to pregnancy loss contexts could be
challenged as a violation of statutory
interpretation.”® Abuse of a corpse statutes also
often contain broad and undefined terms that
can be interpreted in a myriad of ways,
presenting arguments “that the statutes are so
vague that they do not give a ‘person of
common intelligence’ fair warning of what
conduct might be prohibited.”4°

Public Policy Contradictions: These
Prosecutions Undermine State Protections
for Pregnant and Postpartum People This
report does not discuss state reproductive
freedom amendments® unless they provide
language that explicitly disavows prenatal
personhood and/or other statutory language
that would protect postpartum people from
charges related to how they respond to
pregnancy loss.”

However, defense attorneys can explore
potential claims under reproductive freedom
amendments or statutes that contain broad
protections against prosecuting people based
on their pregnancy outcomes and consider
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whether those protections extend to people
being criminalized for their response to
pregnancy outcomes as well, i.e. how they
handle pregnancy loss remains.>? Additionally,
defense attorneys can make compelling public
policy arguments as to how these punitive
approaches to people navigating pregnancy
loss run counter to the overarching public
policy of shielding pregnant and postpartum
people from criminal exposure.

The Right Against Self-Incrimination:
Criminalizing Silence Invites Constitutional
Scrutiny While this report does not address
potential Fifth Amendment arguments or
defenses related to laws criminalizing the
“concealment” or non-reporting of pregnancy
losses, defense attorneys can explore whether
relevant and helpful Fifth Amendment doctrine
may be invoked to challenge such
prosecutions.>

Defenses Against Irrelevant and Prejudicial
Information There may be defense strategies to
keep certain irrelevant and prejudicial prenatal
conduct out of the state's presentation,
including lack of prenatal care or abortion
contemplation history.>* Challenges could also
be brought against the introduction of “lung
float test” results as evidence, a widely
discredited method sometimes used by
medical examiners to determine live birth.> This
report does not comprehensively discuss these
arguments. However, defense attorneys can
explore whether relevant evidentiary
arguments to exclude this information are
available to them.>®

“Concealment” Is Difficult to Prove There may
also be defenses to a “concealment” charge
based on evidentiary arguments, for example,
whether a person charged informed anyone
else about the pregnancy loss. This report does
not provide an in-depth discussion of these
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arguments. However, defense attorneys can
explore whether persuasive case law exists in
their state to support these arguments.”’

Venue Considerations: Charging Minors with
Crimes Additionally, there may be venue
arguments for minors that are charged with
crimes relating to how they responded to a
pregnancy loss, which this report does not
comprehensively address. Minors charged with
these crimes may have persuasive arguments
for why they should not be tried as adults and
why their cases should be tried in a juvenile
division instead.®

Statutes of Limitation and Tolling Provisions
Lastly, Pregnancy Justice has been separately
tracking the emerging threat of Forensic
Investigative Genetic Genealogy (“FIGG"), and
how surveillance technology, including fetal
and/or placental DNA provided by law
enforcement to online databases, is used to
identify and bring charges against people who
maintain that they experienced miscarriages or
stillbirths; these charges are often brought
decades later.® This report does not
comprehensively discuss the statutes of
l[imitation for the criminal laws cited.®® However,
defense attorneys representing people charged
with these crimes can look at their relevant
statutes of limitation and any tolling provisions
that may determine whether a prosecution is
time-barred.
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Why This Report

We undertook this project for three reasons.

1. To detail state laws that govern the
aftermath of pregnancy loss. The legal
landscape around handling pregnancy loss
remains is both fragmented and opaque.
Statutes are scattered across criminal
codes, health and vital statistics codes, and
burial and transit permit provisions.

a. Some of the broad prenatal personhood
laws or laws explicitly governing the
handling of pregnancy loss remains
have gestational limits or viability lines
and thus should not apply to all losses,
particularly early losses. Although these
gestational distinctions do not factor
into the categorization of states in this
report, they are nevertheless noted
below to clarify how gestational age may
function as a limiting principle and to
what extent it should constrain any
attempt to impose criminal liability for
how a person responds to their own
pregnancy loss.

2. To equip defense attorneys. As noted
above, prosecutors bring charges against
postpartum people even where no clear
legal basis exists, and thus, arguments to
dismiss these charges must be explored.

3. To identify opportunities for legal reform.
Many of these laws were passed when
women and people with the capacity for
pregnancy had fewer rights than they do
today and when having a child out of
wedlock was highly stigmatized.®! Although
such laws often remain on the books with
little public attention, they can cause
significant harm and warrant
reexamination and repeal. In recent years,
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some states have passed laws or
constitutional amendments® that have
improved the legal landscape for pregnant
and postpartum people in a post-Dobbs
world. Other states have passed or
proposed bills protecting those who
experience a pregnancy loss from
investigations and criminalization.®®
Accordingly, there may be meaningful
opportunities to repeal harmful, outdated
laws and advocate for affirmative legal
protections against coroner or medical
examiner investigations and criminalization
for people who experience pregnancy loss.
At the very least, in states that do not
widely codify prenatal personhood, a
targeted repeal of specific provisions within
state codes that criminalize the handling of
pregnancy loss remains could be feasible.
In states that broadly establish prenatal
personhood, reform efforts face a steeper
challenge; however, such states may still
consider enacting legislation extending
protections to postpartum people for
conduct related to the handling of their
own pregnancy loss remains, similar to
existing statutory protections for
postpartum people adopted in the context
of fetal homicide laws.®LLI LU LU LU L L) L)L L) L L L L

PAGE®



PREGNANCY

JUSTICE
Summary

1 18 states have laws that criminalize the non-reporting of pregnancy loss remains.
10 states have laws that criminalize transporting pregnancy loss remains.
1 19 states have laws that criminalize the disposal of pregnancy loss remains or classify disposal of
pregnancy loss remains as “abuse of a corpse.”
1 15 states have laws that criminalize the “concealment” of pregnancy loss remains.
0 At least 3 states have laws that criminalize the “concealment” of births (dead or alive)
delivered out of wedlock.
1 2 states have laws that criminalize the “abandonment” of pregnancy loss remains.
1 state has laws that criminalize the “possession” of pregnancy loss remains.
1 9 states have supreme court decisions refusing to read prenatal personhood into state statutes
where they do not expressly do so.
o In at least 3 additional states, a state supreme court decision could be extrapolated to include
a refusal to read prenatal personhood into state statutes where they do not expressly do so.
1 1state passed a law protecting people navigating the aftermath of pregnancy loss from
criminalization explicitly.
1 4 states have reproductive freedom amendments or statutes that explicitly disavow prenatal
personhood.

==

=

How do state laws and policies address the aftermath of pregnancy loss?

Legend @ Punitive [ Ambiguous Neutral Protective

Q
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Punitive Frameworks

ALABAMA

Alabama has a broad prenatal personhood
constitutional amendment,®® a statute, and
state supreme court case law defining
personhood as beginning at “the moment of
conception."®® By extension, attempts to punish
the disposal of fetal remains under its abuse of
a corpse statute could be made.®”

ARIZONA

While Arizona has a broad prenatal personhood
law for “every stage of development,” the law
was enjoined to exclude application to “lawful”
abortions that are “otherwise permissible under
Arizona law,” and the court opined

that “[t]he [broad prenatal personhood law] is
Unconstitutionally Vague.”®® Additionally, a 2009
Arizona Court of Appeals decision held that the
abandonment and concealment of a dead body
statutes® do not apply to stillborn fetuses,
reasoning that if the state legislature intended
to apply a statute to fetuses, it would have
explicitly done s0.7° Despite being a Court

of Appeals decision rendered before

the broad prenatal personhood law was
enacted, the reasoning from both cases taken
together should have persuasive import and be
invoked to argue against the application

of criminal charges related to abandonment
and concealment to pregnancy loss.

Separately, however, failing to report a fetal
death”is criminalized expressly.”?

ARKANSAS

Arkansas passed a broad prenatal personhood
law from “conception” in 1988.7° However, the
Supreme Court of Arkansas held in 1994 that
the broad prenatal personhood law did not
provide a way to effectuate its policy, and
“merely expresses the public policy of the
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state.””* Additionally, more than two decades
after the broad prenatal personhood law
passed, the Supreme Court of Arkansas in Arms
v. State held that a fetus is not a “child,”
reasoning that “when the legislature intends to
include ‘unborn child’ within the definition of
‘person,’ or it intends to afford protection to
unborn children, it expressly does so in the
statute.”®

Thus, criminal charges related to the abuse of a
corpse statute,”® concealing a birth,”” and
transporting a body without a permit’® should
not apply to postpartum people navigating the
aftermath of an early pregnancy loss.

However, the state supreme court has held that
abuse of a corpse” and concealment charges®
do apply to postpartum people navigating the
aftermath of a stillbirth, and “dead” “fetuses”
must be buried in a registered cemetery or
cremated.®

CALIFORNIA

California does not have a broad prenatal
personhood law, criminal or otherwise, and the
California Supreme Court has ruled that when
the legislature intends to address fetuses it
does so explicitly and that the term “person”
plainly excludes fetuses.8?

However, California criminalizes the disposal of
fetal remains in a dump or a public place
regardless of the gestation of the pregnancy.®

Additionally, at least one appellate court case
has applied a general disposal of human
remains law to fetal remains in an unpublished
(and thus non-precedential) decision.®4 In
People v. Olsen, the California Court of Appeal
in 2004 reversed the conviction of woman who
had experienced a twenty-two-week
miscarriage in the shower of a campground
and then placed the fetal remains in a bag.®®
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Because of severe bleeding following the
miscarriage, her brother took her to the
hospital.®® Three days after the miscarriage, law
enforcement discovered the bag of fetal
remains.®” The court considered whether Olsen
had violated “the crime of ‘disposal’ of a fetus”
when “disposal of human remains [in] any place
other than a cemetery is a misdemeanor.”®® In
holding there was insufficient evidence that
Olsen had violated the disposal of human
remains statute, the court reasoned that
“[b]ecause the birth evidently had been recent,
deputies could only speculate as to whether
remains had been deposited or disposed of
outside of a cemetery, or whether remains were
still awaiting deposit or disposal at an
appropriate location.”®* There was no evidence
that the remains “had been placed in a location
(such as a trash container) ordinarily associated
with disposal,” which could be used to
determine whether she had violated the
statute.®©

COLORADO

Colorado does not have a broad prenatal
personhood law or broad criminal prenatal
personhood law, and in fact, explicitly disavows
prenatal personhood in its Reproductive Health
Equity Act®

However, Colorado criminalizes “conceal[ing]
the death of another person and thereby
prevent[ing] a determination of the cause or
circumstances of death,” and the term “another
person’ explicitly includes “a fetus born dead”
under this section.®?

CONNECTICUT

Connecticut does not have a broad prenatal
personhood law, criminal or otherwise, and the
state supreme court has reasoned that if the
legislature intended to apply a statute to
fetuses, then it would explicitly do so0.%®
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Additionally, while fetal deaths occurring after
twenty weeks must be reported, this
requirement does “not apply to a father or
mother when a birth occurs outside an
institution and a physician or midwife is not in
attendance at such birth."?4

However, Connecticut criminalizes the
concealment of delivery, whether or not “such
child was delivered alive or dead.”®> In 1995, a
trial court found this statute was
unconstitutionally vague and overbroad and
infringed on a defendant’s Fourteenth
Amendment rights, dismissing the charge in an
unpublished opinion, and the decision does not
appear to have been overturned by a higher
court.®® The court found it important that this
statute was passed in 1806 and amended two
years before Roe v. Wade.?” To date, however,
the concealment law itself has not been struck
down.

DELAWARE
Delaware does not have a broad prenatal
personhood law, criminal or otherwise.

However, Delaware criminalizes the
transportation or disposal of fetal®® remains
without a burial or transit permit.*®

GEORGIA

Georgia has a broad prenatal personhood law
for “any stage of development.”'°© By extension,
an attempt to criminalize the non-reporting,'™
transportation,’?? or disposal of pregnancy loss
remains, including concealing a death,’®®
abandoning a dead body,'°* and abuse of a
dead body'° could be made.

HAWAII

Hawaii does not have a prenatal personhood
law, criminal or otherwise, and a state supreme
court decision held that “person” under the
Hawaii Penal Code does not include fetuses.!°®
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However, Hawaii criminalizes “conceal[ing] the
corpse of a new-born child with intent to
conceal the fact of its birth or to prevent a
determination of whether it was born dead or
alive."07

Additionally, fetal deaths must be registered
before “disposition of the body."°® “The person
in charge of the disposition of the body” must
file and prepare the fetal death certificate,'®
including “any person who places, or causes to
be placed, a stillborn child, or dead body, or
ashes, after cremation, in a grave, vault, urn, or
other receptacle, or otherwise disposes
thereof."™ The “receptacle” or “otherwise
disposes thereof” language could be used to
address scenarios in which postpartum people
dispose of fetal remains in trash cans or toilets.™
Additionally, when read together with the
registration statute, people are prohibited from
transporting fetal remains without a permit.'?

IDAHO
Idaho does not have a broad prenatal
personhood law, criminal or otherwise.

However, Idaho criminalizes the transportation
of stillborn fetal remains (at twenty or more
weeks of gestation) without a permit.™

KANSAS

Kansas has a broad prenatal personhood law
that begins at fertilization.™ By extension, an
attempt to criminalize the non-reporting,™
transporting without a permit," or disposal™ of
pregnancy loss remains could be made.

A 1992 state Attorney General opinion stated
that there is no specific period of delay that
triggers the requirement to notify a coroner of
deaths generally under the statute requiring
notification of deaths."™ Rather, since the
statute does not stipulate any time of
notification, “notice to the coroner within a
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reasonable period of time would satisfy the
statutory requirement.”™ The decision does not
define what constitutes “a reasonable period of
time.”

KENTUCKY

Although Kentucky's broad prenatal
personhood law is enjoined,?° the state
supreme court provides that a viable fetus is a
human being within the meaning of the penal
code.” By extension, an attempt to criminalize
the non-reporting and disposal of viable fetal
remains'?®> could be made.

Separately, Kentucky has a statute that
prohibits “concealing [a] birth” to “prevent a
determination of whether it was born dead or
alive."?4

LOUISIANA

Louisiana has a broad prenatal personhood law
from “conception™? and a broad criminal
prenatal personhood law from fertilization.”® By
extension, an attempt to criminalize the non-
reporting,”?” transporting,?® possession,'” and
disposal of pregnancy loss remains®™° could be
made.

MAINE
Maine does not have a broad prenatal
personhood law, criminal or otherwise.

However, Maine's civil Health and Welfare Code
(with an accompanying criminal penalty)
requires the registration of “fetal deaths” for “a
fetus of 20 or more weeks of gestation” within
fourteen days after delivery.® It also prohibits
the transportation and disposition of a “dead
human body,” including a “fetus” “until a funeral
director or other authorized person in charge of
the disposition” or its “removal from the State”
obtains a permit.’*?
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MASSACHUSETTS
Massachusetts does not have a broad prenatal
personhood law, criminal or otherwise.

However, Massachusetts criminalizes “[a] parent
who conceals the death of the issue of such
parent, which if born alive would be a child born
out of wedlock, so that it cannot be ascertained
whether it was born alive or, if born alive,
whether it was murdered ... ."33

MICHIGAN
Michigan does not have a broad prenatal
personhood law, criminal or otherwise.

However, Michigan criminalizes postpartum
people for concealing the death “of any issue of
her body” so that it cannot be known whether
“such issue was born alive or not . ... %*

In addition, the non-reporting of “fetal deaths”
is criminalized.®®

MISSOURI

Missouri has a broad prenatal personhood law
from “conception.”® By extension, an attempt
to criminalize the non-reporting, abandonment,
or disposal of pregnancy loss remains®™’ could
be made.

MONTANA

Montana has a broad prenatal personhood law
applying to “viable human life,"8 declares a
compelling state interest in protecting that
“life,° and has a reproductive freedom
amendment with a viability line.'*° By extension,
an attempt to criminalize transporting without
a permit™ or disposing'? “post-viability”
pregnancy loss remains could be made.

Separately, however, Montana requires
immediately reporting a dead “fetus” “ . .. to the
county coroner by telephone or by the fastest
available means of commmunication.” There
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does not appear to be a criminal or civil penalty
for violations in this statute or surrounding
areas of the code."** Additionally, concealing “a
fetal death” or “disturb[ing] a corpse™® is
criminalized.

NEVADA
Nevada does not have a broad prenatal
personhood law, criminal or otherwise.

However, Nevada criminalizes concealing a
birth of a child by concealing its dead body
regardless of whether the “child died before or
after its birth,” without a gestational age
specified.®

NEW JERSEY

New Jersey does not have a broad prenatal
personhood law, criminal or otherwise, and a
state supreme court case “declined to extend
the reach of a statute to an unborn child when
the statute refers to a ‘person’ or a ‘child™
“[a]bsent evidence of clear legislative intent."4”

However, New Jersey criminalizes the non-
reporting'® of fetal deaths.™®

NORTH DAKOTA

North Dakota does not have a broad prenatal
personhood law, criminal or otherwise, and the
North Dakota Supreme Court has reasoned that
“Iw]hen the Legislature wants to cover unborn
children, it does so expressly."°

However, North Dakota criminalizes concealing
“the stillbirth of a fetus[.]"™

OHIO

Although Ohio does not have a broad prenatal
personhood law, its broad criminal prenatal
personhood law applies to “viable” fetuses,?
and its reproductive freedom amendment has
a viability line.®®* By extension, an attempt to
criminalize the handling of viable fetal remains
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under the offenses against a human corpse
statute™*and the failure to report knowledge of
a death™® could be made.

In State v. lacona, the Supreme Court of Ohio
affirmed a woman'’s conviction under the
offenses against a human corpse statute, Ohio
Rev. Code Ann. § 2927.01, following what she
maintained was a stillbirth at thirty-two
weeks.*® The woman, only seventeen years old
at the time, had experienced the pregnancy
loss in her parents’ home and placed the fetal
remains into a bag.™”’

In at least one case, both the criminal statutes
of “offenses against human corpse™® and
failure to report a crime or knowledge of a
death™ have been applied to the disposal of
fetal remains following a stillbirth. In State v.
Hopfer, an Ohio Court of Appeals found that
even if the defendant believed “the baby was
dead after delivery, her disposal of her
daughter's body, by placing the body in two
plastic garbage bags and throwing it into the
trash can with common refuse, was an illegal
act in light of R.C. 2927.01 [offenses against
human corpse], and her failure to report the
baby's death violated R.C. 2921.22(C) [failure to
report a crime].”™° While the gestational age is
not specified, the court noted that “Hopfer
engaged in sexual intercourse with a boy from
school” around November 1993, after which she
“miss[ed] her next menstrual cycle.”® In August
1994, Hopfer went into labor.'®2 This case thus
appears to address a full term pregnancy.

OREGON

Oregon does not have a broad prenatal
personhood law, criminal or otherwise, and an
appellate court in at least one instance declined
to find that a fetus is a person under a criminal
statute that did not expressly apply to fetuses.'s

However, Oregon criminalizes “concealing...the
corpse of a newborn child with intent to conceal
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the fact of its birth or to prevent a
determination of whether it was born dead or
alive.n164

PENNSYLVANIA

Pennsylvania has a broad prenatal personhood
law from fertilization.’®®> By extension, an
attempt to criminalize treating pregnancy loss
remains in a way that “outragels] ordinary
family sensibilities” under its abuse of a corpse
statute could be made.’®®

Separately, Pennsylvania criminalizes
concealing a death of a child, whether “born
dead or alive.”™ This statute’s predecessor
criminalized concealing the death of a child
born out of wedlock."® The statute appears to
have been amended most recently in 1995 to
eliminate the “born out of wedlock” language.'®®
Additionally, the Vital Statistics Law of 1953
criminalizes “dispos|ing] of a dead body or fetal
remains” without “a permit for disposal,””° or
for failing to report a “fetal death” within ninety-
six hours after it occurred.” The Vital Statistics
Law of 1953 defines “fetal remains” as (1) the
remains of a fetus expelled or extracted from its
mother after sixteen weeks of gestation and (2)
shows no evidence of life after expulsion or
extraction.'”?

RHODE ISLAND
Rhode Island does not have a broad prenatal
personhood law, criminal or otherwise.

However, Rhode Island criminalizes “[e]very
woman who shall ... conceal the death of any
infant child born of her body out of wedlock, so
that it may not be known whether the child was
murdered or not..""”*

The Rhode Island Health Code also requires a
fetal death certificate to be filed by a “. .. person
in attendance at or after the delivery, when
the fetal death does not occur in a hospital or
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other institution and no funeral director
assumes custody of the fetus.””# It does not
seem likely that the birthing person counts as
the “person in attendance” at the delivery; there
is no case law or other statutory guidance on
whether this law would apply to them.

Additionally, individuals are required to report
“[a]ll fetal deaths occurring without medical
attendance....” to the medical examiner.'”®

SOUTH CAROLINA

Although South Carolina does not have a broad
prenatal personhood law, criminal or otherwise,
its state supreme court establishes broad
criminal prenatal personhood with the harmful
proposition that criminal statutes apply to
“viable fetuses” unless the Legislature expressly
says otherwise.”® A former attorney general
also noted his position that prenatal
personhood applies broadly to South Carolina’s
laws.”7 By extension, an attempt to criminalize
the “destruction or desecration”7® or
transportation without a permit'”® of viable fetal
remains could be made.

Separately, people are also required to report
“stillbirth[s] when unattended by a physician.”®°

SOUTH DAKOTA

South Dakota has a broad criminal prenatal
personhood law from fertilization.® By
extension, an attempt to criminalize the
disposal of pregnancy loss remains'®? could be
made.

TENNESSEE

Tennessee has a broad prenatal personhood
law from “conception.”®3 By extension, an
attempt to criminalize the disposal of
pregnancy loss remains under its abuse of a
corpse statute'®or its transporting or interring
pregnancy loss remains without a permit’®®
statute could be made.
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In 2014, a woman was charged with abuse of a
corpse after experiencing a pregnancy loss at
thirty-six weeks.®® The Tennessee Court of
Criminal Appeals found that the state could
prove abuse of a corpse even though there was
insufficient evidence that the thirty-six-week
perinate™® was born alive; however, the court
also held that she was entitled to judicial
diversion on the facts of her case, wherein the
trial court places the defendant on probation
without a guilty judgment.’®® Her boyfriend was
charged with concealing evidence because he
disposed of her bloody clothes.”®®

TEXAS

Texas has a broad criminal prenatal personhood
law from fertilization.® By extension, attempts
to criminalize the disposal of pregnancy loss
remains under the abuse of a corpse statute™
could be made.

UTAH

Utah has broad prenatal personhood laws'®?
that do not explicitly define the term “unborn
persons/children,” but the state supreme court
has interpreted the “commonsense meaning of
the term ‘unborn child™ in the context of
feticide statutes to mean “a human being”
“once fertilization occurs.”® By extension, an
attempt to criminalize the handling of
pregnancy loss remains under its abuse or
desecration™ and non-reporting of “dead
human bodies"®* laws could be made.

Separately, Utah also criminalizes transporting
“a dead body or fetus without a Burial-Transit
Permit, or licensure as a funeral director.”®®

WISCONSIN

Wisconsin does not have a broad prenatal
personhood law, criminal or otherwise, and has
a state supreme court decision that could be
extrapolated to argue that if the state
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legislature intended to apply a statute to
fetuses, it would have explicitly done so.””

However, Wisconsin criminalizes “[c]onceal[ing]
the corpse of any issue of a woman's body with
intent to prevent a determination of whether it
was born dead or alive”™® and the non-
reporting of stillbirths.™®

A woman was convicted of concealing an “issue
of her body, which, if born alive, would be an
illegitimate child, so that it could not be known
whether such issue was born alive or not or
whether it was not murdered” after she placed
the remains of what she maintained were two
stillbirths in the trunk of her car.2°|n 1951, the
Supreme Court of Wisconsin upheld the
conviction, finding there was sufficient
evidence to convict her.?9

Ambiguous Frameworks

ALASKA

Although Alaska does not have a broad prenatal
personhood law, it does have a broad criminal
prenatal personhood law.2®? However, its
application is unclear because it states that
“unborn child” means “a member of the species
Homo sapiens, at any stage of development,
who is carried in the womb."?% Because the
term “person” instead of *homo sapiens” is used
to describe victims of criminal offenses,?%4 it is
unclear how this definition would apply to
criminal statutes governing human remains or
dead bodies.?% |t seems like this definition does
not impact existing offenses because a bill was
introduced in 2024 to define a fetus as a person
under Alaska’s criminal code, which stalled in
the house and failed to pass.?°® Alaska also uses
the “born alive” rule, which defines a person
and a victim as “a human being who has been
born and was alive at the time of the criminal
act."207
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MINNESOTA

Minnesota does not have a broad prenatal
personhood law, criminal or otherwise.
Although Minnesota criminalizes “[a]ny person
who attempts to conceal the birth of a child by
any disposition of its dead body,” this statute
only applies “when the child died after its
birth.”2® |t “does not apply to the disposition of
remains resulting from an abortion or
miscarriage,” and therefore does not apply to
postpartum people navigating the aftermath of
a pregnancy loss.2%®

However, the Minnesota civil code requires
reporting “fetal death[s]"?° and “stillbirths,""
without clarifying a penalty for a violation.

In the 1999 case Boyd v. State, the Court of
Appeals of Minnesota denied a woman's
petition for postconviction relief after she was
charged with murder, manslaughter, and
interference with a dead body for what she said
was a stillbirth, finding the evidence sufficient
to sustain her conviction.?”?

Neutral Frameworks

FLORIDA

Florida does not have a broad prenatal
personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for
how it responds to pregnancy loss.

MARYLAND

Maryland does not have a broad prenatal
personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for
how it responds to pregnancy loss. At least one
appellate court case applied certain homicide
statutes to fetuses even without any express
statutory language to that effect.?”® However,
because it appeared to have limited its analysis
to specific homicide statutes, it is unlikely to
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apply to the context of disposing and non-
reporting of fetal remains. 2

MISSISSIPPI
Mississippi does not have a broad prenatal

personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for

how it responds to pregnancy loss.

NEBRASKA
Nebraska does not have a broad prenatal

personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for

how it responds to pregnancy loss.

NEW MEXICO
New Mexico does not have a broad prenatal

personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for

how it responds to pregnancy loss.

NORTH CAROLINA

North Carolina does not have a broad prenatal
personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for

how it responds to pregnancy loss.

OKLAHOMA
Oklahoma does not have a broad prenatal

personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for
how it responds to pregnancy loss. While the
state supreme court in /n re Unborn Child of

Starks provides that when the legislature
intends to refer to a fetus, “it does so

specifically,”?® the Oklahoma Criminal Court of
Appeals has, in limited contexts, read fetuses

into statutes that do not expressly reference

fetuses.?® In Oklahoma, the Court of Criminal
Appeals is the court of last resort for criminal

matters,?” and its decisions may only be
reviewed by the state supreme court on

“institutional” or “jurisdictional” deficiencies.?®
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In Oklahoma v. Green, the defendant entered
an Alford plea?”® to, among other charges,
desecration and unauthorized removal of a
dead body.??° The trial court concluded the
desecration and removal statutes applied to
stillbirths.??’ On appeal, the Oklahoma Court of
Criminal Appeals considered whether
Oklahoma criminal law protects fetuses and
whether a fetus may be considered a “child”
under the criminal law.?2 While the Oklahoma
Court of Criminal Appeals held that a fetus
could be a victim of child neglect under the
criminal code,?? it declined “to opine whether
an unborn human offspring is a child for
purposes of the entirety of Title 21 [the criminal
code].”?4 Notably, the court considered, and
declined to extend, the decision in In re Unborn
Child of Starks to the child neglect charge,
notwithstanding Starks’ clear instruction that
legislative intent to include fetuses in statutes
must be explicit.??® The court also did not
address whether the lower court correctly
applied the desecration statute to a stillbirth.2?¢

As a result, while the Court of Criminal Appeals
has extended prenatal personhood in discrete
criminal contexts, it has stopped short of
extending the concept across the criminal code
or resolving whether statutes addressing the
handling of human remains apply to pregnancy
loss. The scope of criminal liability in future
cases involving pregnancy loss remains is
unresolved; however, there is no express
statutory basis or court of criminal appeals case
law for extending desecration or unauthorized
removal of a dead body statutes to pregnancy
loss scenarios.

VERMONT

Vermont does not have a broad prenatal
personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for
how it responds to pregnancy loss.
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VIRGINIA

Virginia lacks a broad prenatal personhood law,
criminal or otherwise, and the state’s
jurisprudence reflects some ambiguity on the
topic of the handling of fetal remains, but only
at the appellate court level.??’

In 2018, an appellate court in Dellis v.
Commonwealth held that a thirty-week-old
fetus discarded in a trash bag constituted a
“dead body” under the state's concealment
statute.?® By contrast, one month later,
Attorney General Mark Herring concluded in an
opinion letter that the statute does not apply to
the remains of a fetus that expired in utero,
expressly disavowing the position his office had
previously taken in Dennis.??® Herring
emphasized that the unpublished Dellis
decision was non-precedential and the position
in the government's brief was “incorrect and did
not serve the ends of justice.”>*°

However, the concealment statute is still in
effect,® and another attorney general could
take a different position and construe the
statute to apply to pregnancy loss scenarios.
This is because Virginia does not have a
protective proposition by statute or by state
supreme court case law that refuses to read
prenatal personhood into a statute where it
does not expressly exist.

On its face, Virginia does not by statute
criminalize the public writ large for how it
responds to pregnancy loss. Virginians may also
soon have an opportunity to vote on a
reproductive freedom amendment that would
protect their “ability to make and carry out
decisions relating to one's own ... miscarriage
management.”?? The bill already passed both
state houses once before and will now be voted
on a second time as required before being
placed on the public ballot for a final vote.?33
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WASHINGTON, D.C.

Washington, D.C. does not have a broad
prenatal personhood law, criminal or otherwise,
nor does it by statute criminalize the public writ
large for how it responds to pregnancy loss.

WYOMING

Wyoming's broad prenatal personhood law is
enjoined,?4 and it does not by statute
criminalize the public writ large for how it
responds to pregnancy loss.

Protective Frameworks

ILLINOIS

lllinois does not have a broad prenatal
personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for
how it responds to pregnancy loss. Additionally,
it explicitly disavows prenatal personhood by
law.2%°

INDIANA

Indiana does not have broad prenatal
personhood laws, criminal or otherwise, nor
does it by statute criminalize the public writ
large for how it responds to pregnancy loss.
Additionally, Indiana has a state supreme court
decision with reasoning that could be
extrapolated to argue that if the legislature
intended to apply a statute to “unborn children”
it would have explicitly done s0.?*¢ In 2022, the
United States Court of Appeals for the Seventh
Circuit also acknowledged that Indiana’s law
governing disposition of fetal remains after an
abortion “applies only to providers; women may
choose to take custody of the remains and
dispose of them as they please.”?¥”

IOWA

lowa does not have a broad prenatal
personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for
how it responds to pregnancy loss. Additionally,
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the Supreme Court of lowa provides that “when
the legislature intends to ‘confer legal
personality on unborn fetuses for certain
limited purposes, it expresses that intent in
specific and appropriate terms’ and when the
legislature speaks about a “person’™ “it
impliedly but plainly excludes such fetuses."?8

NEW HAMPSHIRE

New Hampshire does not have a broad prenatal
personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for
how it responds to pregnancy loss. Additionally,
it has a state supreme court proposition that
could be extrapolated to argue that if the state
legislature intended to apply a statute to
fetuses, it would have explicitly done s0.2*°

NEW YORK

New York does not have a broad prenatal
personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for
how it responds to pregnancy loss. The New
York Court of Appeals has also reasoned that if
the legislature intended to apply a statute to
fetuses or “unborn children,” it would have done
so explicitly.?4°

WASHINGTON

Washington does not have a broad prenatal
personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for
how it responds to pregnancy loss.

Additionally, in 2021, a set of laws were repealed
that pertained to reporting requirements for
fetal deaths, among other things.?# In 2025,
Washington enacted a bill calling for the
treatment of Washingtonians “with respect and
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dignity after a pregnancy loss” no matter the
gestational age, and proclaiming that
postpartum people “should be able to seek
medical assistance without fear of civil or
criminal liability.”>*? The bill also repealed the
concealing a birth statute and amended the
law detailing the coroner’s jurisdiction over
remains to exclude the investigation of
stillbirths and “suspected abortion.”?43

WEST VIRGINIA

West Virginia does not have a broad prenatal
personhood law, criminal or otherwise, nor does
it by statute criminalize the public writ large for
how it responds to pregnancy loss. Additionally,
in 2016, the Supreme Court of Appeals of West
Virginia reasoned that “when our Legislature
intends to include an unborn child in a statute,
it writes that language into the statute.”?44
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States Criminalizing the Non-Reporting of Pregnancy Loss Remains

State Law

Arizona Fetal death reporting requirement. Ariz. Rev. Stat. Ann. §
36-329.

Georgia Broad prenatal personhood law “for any stage of
development,” and reporting requirement. Ga. Code
Ann. §1-2-1; Ga. Code Ann. § 45-16-24.

Hawaii Fetal death registration requirement. Haw. Rev. Stat. Ann.
§ 338-8; Haw. Rev. Stat. Ann. § 338-9; Haw. Rev. Stat. Ann. §
338-1.

Kansas Broad prenatal personhood from fertilization and
reporting requirement. Kan. Stat. Ann. § 65-6732; Kan.
Stat. Ann. § 21-5938.

Kentucky State supreme court case law establishes broad criminal

Ann.
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