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Executive Summary

This report presents the preliminary findings of a 
research study seeking to document all charges 
of pregnancy criminalization in the country in 
the three years after Dobbs v. Jackson Women’s 
Health Organization. The report covers the first 
year after Dobbs, from June 24, 2022 to June 
23, 2023. The research is ongoing and will result 
in additional reports in the coming years. The 
research protocol is approved by the Institutional 
Review Board of University of Tennessee-Knoxville. 

In the first year after Dobbs, at least 210 pregnant 
people faced criminal charges for conduct 
associated with pregnancy, pregnancy loss, or 
birth. In one sense, this is nothing new. Pregnancy 
Justice, along with other reporters and researchers, 
has documented over 1,800 cases of pregnancy-
related charges between 1973 and the Dobbs 
decision in 2022. 

Yet the 210 prosecutions initiated in this one-year 
period represent a high-water mark—the largest 
single-year number since researchers began 
tracking these cases. Two important caveats 
temper this finding. First, even a number as high 
as 210 prosecutions represents an undercount 
of cases; in fact, the research team continues 
to uncover additional cases initiated during this 
period and will add them to the dataset as part of 
a comprehensive three-year report published at 
the end of the study. Second, the research team 
had more resources to devote to uncovering cases 
and focused on a shorter time period than prior 
researchers. Therefore, it is possible that those 
resources allowed the team to uncover a higher 
proportion of cases than in the past.

Key Preliminary Findings:

 » There were at least 210 pregnancy-related 
prosecutions in the first year after Dobbs—
June 24, 2022 to June 23, 2023—the highest 
number of pregnancy-related prosecutions 
documented in a single year.

 » Prosecutions in Alabama represent nearly 
half of the documented prosecutions (104) 
and Oklahoma represented nearly a third 

(68), followed by South Carolina (10), Ohio (7), 
Mississippi (6), and Texas (6).

 » The majority of defendants are low income. 
One hundred forty-three of the 210 defendants 
were white; thirty were Black; thirteen were 
Native American; nine were Latinx, and fifteen 
had no information with respect to either race 
or ethnicity.

 » The majority of pregnancy-related charges 
(198/220) allege a form of child abuse, neglect, 
or endangerment. The remaining include 
nine charges of criminal homicide; eight drug 
charges; one abortion-specific crime (under a 
now-repealed portion of a criminal abortion 
statute); one charge of abuse of a corpse, and 
three additional miscellaneous crimes.

 » The majority of charges alleged substance 
use during pregnancy. In 133 cases, substance 
use was the only allegation made against the 
defendant. 

 » Five cases included allegations concerning 
abortion. Those cases alleged an abortion 
procedure, an attempt to end a pregnancy or 
an allegation that the defendant researched 
or explored the possibility of an abortion. One 
person faced an abortion crime charge and 
the rest faced homicide, abuse of a corpse, 
or child neglect charges. Four of the five 
pregnancy outcomes in these cases took 
place outside a medical setting.

 » Twenty-two cases involved a fetal or infant 
demise and allegations regarding conduct 
concerning pregnancy, pregnancy loss, or birth. 

 » Prosecutors overwhelmingly charged 
pregnant people with offenses that allow 
them to obtain convictions without having to 
prove that the pregnant person harmed the 
fetus or infant. One hundred ninety-one of 
220 charges lacked a harm requirement. 

 » In 121 of the 210 cases, information was 
obtained or disclosed in a medical setting, 
and 114 cases indicated involvement by the 
family policing system.
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A Note on Language
 
Throughout this report, we use the term “pregnant people” as well as the term “pregnant 
women.” This is because in the face of “fetal personhood,” it is important to center pregnant 
women and all pregnant people as persons entitled to dignity and the right to make 
autonomous decisions about their bodies, health and lives. And while the majority of 
people who become pregnant are cisgender women, trans men and nonbinary people’s 
experiences of pregnancy are shaped by gender identity realities outside that of most 
cisgender women. Sexism based on the gender binary and the patriarchal drive to impose 
traditional gender roles on women and to erase trans and nonbinary people’s experiences 
must be acknowledged. Our language reflects the broad community of people with the 
capacity for pregnancy.
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Introduction

In Dobbs v. Jackson Women’s Health Organiza-
tion,2 the Supreme Court overturned Roe v. 
Wade,3 inviting states to ban abortion across 
the country,4 opening the door to government 
intrusion into pregnancy in unprecedented 
ways,5 and throwing suspicion on pregnancy loss, 
particularly outside medical settings.

Dobbs also emboldened state legislatures, judges, 
anti-abortion activists, and prosecutors to develop 
ever more aggressive strategies to protect fetal 
“victims.” The movement to enshrine fetal rights 
takes many forms. States enact abortion crimes. 
Courts vindicate the rights of “extrauterine 
children” frozen in an embryology lab. Activists 
push to have prosecutors charge those who seek 
or provide abortion under the federal Comstock 
Act. The longstanding prosecution of pregnant 
people for acts associated with pregnancy stands 
alongside these emerging examples.

The Dobbs decision opened up a score of legal and 
empirical questions. One was clear: how would 
criminal laws be used after Dobbs to prosecute 
acts associated with pregnancy? This research 
team set out to find the answer. This report shares 
preliminary results, focusing solely on charges 
brought and allegations made in the first year 
after Dobbs. The data suggest an escalation: 210 
pregnancy-related prosecutions—the highest 
number of such cases documented in a single year. 
These cases reveal that, as in the past, prosecutions 
target pregnant people predominantly (compared 
to helpers or providers), causing lasting harm 
to them and their families and doing nothing 
to improve health or wellbeing. While year one 
included a handful of cases brought against non-
pregnant people for pregnancy-related crimes, we 
have reserved analysis of these cases for future 
reports. 

“
This report shares preliminary results, focusing 
solely on charges brought and allegations made in 
the first year after Dobbs. If an investigation did not 
lead to charges, it is not included in the report.
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Pregnancy Criminalization and Fetal Personhood

Pregnancy criminalization occurs when the state 
wields a criminal law to render acts associated 
with a pregnancy, pregnancy loss, birth, and/
or associated healthcare the subject of criminal 
prosecution. While the Dobbs decision ushered 
in a wave of criminal abortion laws,6 pregnancy 
criminalization is nothing new. From 1973 to June 
2023, at least 2,000 individuals across the United 
States have faced prosecution and punishment 
for circumstances surrounding their pregnancies 
and pregnancy outcomes. Pregnant people have 
been prosecuted when they took prescription 
medications on the advice of their physicians, 
when they had a substance use disorder, when 
they were shot, when mental health crises led 
to suicide attempts, and when they experienced 
miscarriages or stillbirths.7 Women have gone to 
prison, sometimes for decades, for these acts. In 
nearly every case, the criminal legal system treated 
the embryo or fetus as the victim of a crime. As is 
sadly characteristic of the criminal system overall, 
poor Black pregnant people and, in more recent 
decades, poor people regardless of race, have 
borne the brunt of these prosecutions. 

While laws that criminalize abortion have 
proliferated after Dobbs, these laws have never 
accounted for more than a handful of pregnancy-
related prosecutions.8 Instead, prosecutors, by 
conceptualizing embryos and fetuses as potential 
crime victims and pushing the boundaries 
of other criminal statutes, have prosecuted 
pregnant people with general crimes like child 
abuse, neglect, or endangerment or homicide. 
These charges normalize the policing of pregnant 
people’s behavior, mental health, and medical 
decision-making. 

Without fetal personhood, pregnancy criminali-
zation could not exist. Virtually every prosecution 
documented in this preliminary study, the over 
1,800 previous pregnancy-related prosecutions 
from 1973 to June 2022, and every potential 
prosecution that could be charged for violating 
the scores of new criminal abortion statutes in 
the United States, rest on the idea that a fertilized 
egg, embryo, or fetus is a person separate and 
apart from the pregnant person who carries it. It 
is not surprising, then, that of the six states with 
the highest number of prosecutions in this report, 
all but one of them have explicitly enshrined 
fetal personhood in their civil and criminal laws 
through judicial decision, statute, constitutional 
amendment, or a combination of the three.9

Fetal personhood, as manifested through 
pregnancy criminalization, is not about protecting 
fetuses from harm. It is about controlling and 
punishing pregnant people, particularly women 
who do not conform to racialized ideals of 
motherhood.10 Far from making pregnancy, birth, 
and parenting safer and healthier, criminalization 
threatens all people’s bodily autonomy,11 their 
power to make reproductive healthcare decisions 
free from government interference, and their 
ability to live and parent in safe and healthy 
communities.12

“
Pregnancy criminalization 
occurs when the state 
wields a criminal law to 
render acts associated 
with a pregnancy, 
pregnancy loss, birth, 
and/or associated 
healthcare the subject 
of criminal prosecution. 
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Pregnancy-Related Prosecutions:  
Study Definition and the Parameters of this Report

This three-year study seeks to document 
pregnancy-related prosecutions. The study defines 
a pregnancy-related prosecution as one in which:

1. the criminal charge is based on allegations 
related to a pregnancy, pregnancy loss, or 
birth, and prosecutors argue those allegations 
meet an element of the criminal offense; or

2. the State imposes harsher and/or different 
penalties (e.g., parole or probation revocation, 
sentence enhancement, or modification to 
pretrial release conditions) on a person for 
being pregnant, even if the precipitating 
charge itself is not associated with pregnancy. 

This initial report focuses on a subset of 
pregnancy-related prosecutions—cases in 
category one above, brought against a pregnant 
person in the first year after Dobbs. The report 
also focuses only on a subset of information 
about those cases—the geographic location and 
demographic information of the defendants and 
the charges and allegations made against them. 

Allegations Not Facts 
 
The primary data sources for this report are court files and police investigation reports. These 
documents are evidence of what police and prosecutors claim happened in a particular case. 
They are also evidence of the crime those actors believe occurred, what they believe they 
must prove in order to convict a defendant of that crime, and the range of punishment they 
will have the authority to seek if the defendant is convicted. When police and prosecutors 
make allegations, it can lead to guilty pleas, convictions, and punishment. These documents, 
standing alone, are not proof of the assertions they contain. Just because the prosecutor 
or investigator claims, for example, that a person took a particular drug during pregnancy 
or that the substance harmed the fetus does not mean that is true. But allegations matter. 
Understanding them teaches us a good deal about the nature and scope of pregnancy 
criminalization. Allegations start the criminal process and determine the scope of pregnancy 
criminalization. For that reason, they are the focus of this report.
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Methods

Case Identification

This preliminary report includes cases that met four 
criteria. First, researchers must have had access to 
the charged person’s name, date of case initiation, 
and county and state of indictment. Second, 
researchers required that the charging document 
confirm that the case met part one of the study’s 
definition of a pregnancy-related prosecution as 
defined above. Third, the prosecution must have 
been initiated between June 24, 2022 and June 23, 
2023. Fourth, the prosecution must have targeted 
the pregnant person.

The research team relied on several methods to 
identify cases: intakes from Pregnancy Justice, 
outreach, web searches, and bulk records 
requests. Pregnancy Justice attorneys are 
regularly contacted via their legal intake line 
concerning pregnancy criminalization cases, and 
at least sixteen cases in this study were identified 
this way. The research team also conducted 
extensive outreach with public defenders, the 
private criminal defense bar, reproductive justice 
advocates, academic institutions, and journalists 
to encourage them to share publicly-available 
information about prosecutions. In addition, the 
team created a list of Boolean search strings based 
on common phrases and keywords to regularly 
query legal and media databases. Finally, the 
team identified several jurisdictions where it 
knew pregnant people were being charged with 
pregnancy-related crimes and used public records 
requests to seek information on cases involving 
offenses that had previously been charged against 
pregnant people in that jurisdiction. In those 
jurisdictions, the team obtained the court files 
and, when available, investigation files for every 
charge of that nature and analyzed each one to 
determine whether they met our study criteria.

LIMITATIONS 
Criminal legal data systems in the United 
States are notoriously opaque.13 There is no 
centralized national database for criminal 
cases, and the ability to identify cases 
varies significantly from jurisdiction to 
jurisdiction. For example, in Texas there are 
254 counties and inquiries need to be made 

on a county-by-county basis. Further, the 
vast majority of pregnancy criminalization 
charges are not brought under statutes that 
are explicitly pregnancy-related but rather 
are charged as child abuse or homicide. 
In these circumstances, it is impossible to 
know which cases are pregnancy-related 
without making generalized information 
requests and reviewing every single 
case to determine if it belongs in the 
dataset. Identifying every case charging a 
particular crime in any given jurisdiction 
can be tremendously difficult and time-
consuming. Court files are not always 
accessible online, and even when they 
are, databases rarely permit searches 
for every instance of a particular charge. 
There are exceptions and, as noted above, 
where possible and when resources 
allowed, the research team collected and 
reviewed such information county- or state-
wide in jurisdictions where pregnancy 
criminalization historically has been the 
most common. 

Because the 210 cases identified here do not 
represent every pregnancy criminalization case 
brought during this period, this report includes 
only descriptive data. In the coming years, the 
team will utilize additional methods to identify, 
as comprehensively as possible, the scope of 
pregnancy criminalization in the three years after 
Dobbs.

Coding and Data Analysis

The coding protocol involved multiple steps 
and two analytic tools. The team first identified 
research questions that could be answered 
confidently based on the data available for this 
first initial report. The team then developed 
coding tools, which included codes in a qualitative 
software program (Dedoose) and a Qualtrics 
survey. A test run clarified relevant codes and 
ensured consistency across tools. To code 
each case, coders applied codes in Dedoose 
and completed the Qualtrics survey; then the 
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principal investigators reviewed the coding in 
both Dedoose and Qualtrics, corrected any errors, 
and marked the survey answers complete. During 
this process, the principal investigators provided 
ongoing feedback and remained in constant 
communication with the ten coders. The team 
chose this process over a more standard inter-rater 
reliability check because it concluded that, given 
the highly technical legal information central to the 
coding protocol, this closely-held review process 
would yield more accurate and consistent results. 
Once the surveys were complete, the data set was 
cleaned and analyzed in SPSS 29, leading to the 
results contained in this report.

The Relationship Between Prior 
and Current Research Methods

In September 2023, Pregnancy Justice published 
The Rise of Pregnancy Criminalization, docu-
menting and analyzing 1,396 cases of pregnancy 
criminalization from 2006 to the Dobbs decision. 
The current research project builds upon and 
refines the methods used in that prior report. First 
and most importantly, the current research team 
has significantly more staffing and resources than 
prior efforts and is concentrating its efforts on a 
shorter time period. This has and will continue 
to enhance the team’s ability to identify and 
comprehensively analyze cases. In addition, 
some coding variable definitions were added or 
refined from one study to the next and additional 
variables, particularly those that examine the 
charges and their possible penalties, were added 
to the analysis. For these reasons, the researchers 
cannot directly compare one set of results with 
the other. For example, while the research team 
is able to state that it has documented more 
pregnancy criminalization charges in the first year 
post-Dobbs than in any prior year, it cannot say 
whether that increase is due to the team’s ability 
to locate and identify prosecutions or whether 
more prosecutions occurred because of shifts 
in the political and legal landscape surrounding 
pregnancy. The team suspects it may be both. 

Questions for Further  
  Research

 
This initial report focuses solely on the 
initiation of prosecutions that meet 
part of the study criteria. Many of the 
cases remain open at the time of this 
writing. Later reports will focus not 
only on cases in the coming years but 
also on providing a fuller picture of 
what happened in these cases. The 
research team intends to analyze bail, 
plea agreements, outcomes at trial, and 
sentences, as well as the relationship 
between the defendant’s race and 
these variables. The team will also be 
devoting resources to the second part 
of our study definition and to additional 
qualitative work.
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Preliminary Findings

Scope and Geography

Between June 24, 2022 and June 23, 2023, the first 
year after the Dobbs decision, at least 210 criminal 
cases were initiated charging pregnant people 
with crimes related to pregnancy, pregnancy 
loss, or birth. Documented prosecutions were 
initiated in twelve states—Alabama, California, 
Idaho, Kentucky, Mississippi, New Mexico, Ohio, 
Oklahoma, Pennsylvania, South Carolina, Texas, 
and Wyoming. While prosecutions were brought 
in all of these states, six collectively account for 

the majority of the reported cases, with Alabama 
and Oklahoma accounting for the overwhelming 
majority. As shown in Figure A, cases 
documented in Alabama (104) represent nearly 
half of the documented prosecutions. Oklahoma 
represented nearly a third (68), followed by South 
Carolina (10), Ohio (7), Mississippi (6), and Texas 
(6), which continue to bring a notable number 
of prosecutions.

FIGURE A
Case Count by State

California

1

Idaho

3
Wyoming

1
Pennsylvania

2

Mississippi

6
Alabama

104

Kentucky
1

Ohio

7

South 
Carolina

10

New Mexico

1

Texas

6

Oklahoma

68
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Race, Ethnicity, and Income Status 

The United States’s history of wielding the criminal 
law to control and punish reproduction has deep 
racist, patriarchal roots. The criminal law and its 
associated civil systems have long targeted the 
most marginalized women, whose humanity 
and motherhood have long been degraded. It 
originates in the rape and forced pregnancy of 
enslaved women19 and passes down through 
a history of obstetric violence20 and forced 
sterilization,21 and continues today in the form 
of obstetric racism and unjustly high maternal 
mortality rates for Black women.22 The war on 

drugs built on this long history of degradation and 
violence toward women, disproportionately Black 
but also poor Native American, Latinx, and white 
women.23 Beginning in the 1980s, prosecutors 
relied on now-discredited narratives that in-
utero exposure to crack cocaine would lead to 
a generation of destroyed children24 to charge 
women who used crack cocaine during pregnancy 
with child abuse.25 While this initial wave of 
prosecutions focused predominantly on poor 
Black women, as patterns of drug use shifted, so, 
too, did the prosecutions. The second wave, which 
began in the mid-2000s and continues today, 
expanded the target of pregnancy prosecutions 
to include opiates and methamphetamine and 
the predominantly white communities that use 
those drugs. While the racial demographics of 
the targets of pregnancy-related prosecutions 
have shifted over time, the income status of those 
targeted has not. Low-income communities bear 
the brunt of both pregnancy-related prosecutions26 
and criminal prosecutions overall.27

The cases documented in this report signal 
a continuation of these trends. Information 
concerning the race of the defendants was 
dependent, like all the data, on information 
contained within court, police, or jail records. This 
information is notoriously unreliable, particularly 

Maternal Mortality

These cases are all the more significant because the United States faces an urgent and 
dire maternal health crisis, with hundreds of people dying every year during pregnancy or 
shortly after. The country’s maternal mortality rates far surpass those of other high-income 
countries.14 Over 80% of pregnancy-related deaths are preventable.15 Black women are three 
times more likely to die from a pregnancy-related cause than white women.16 Amidst this 
public health crisis, with options for terminating a pregnancy intentionally out of reach, 
many states fail to invest in or prioritize quality, affordable, and accessible healthcare 
for pregnant people. In fact, the states that have the highest number of documented 
prosecutions in this study are states with some of the worst maternal and infant health 
outcomes.17 These states also rank among the lowest in health care quality, measured 
in births by cesarean surgery for low-risk pregnancies, preventive care use, prenatal and 
postpartum care, and mental health screening.18 Despite this reality, failure to access care 
is held up as a personal failure. And rather than invest in care, these states continue to 
invest in prosecution and punishment.

“
The states that have 
the highest number 
of documented 
prosecutions in this 
study also have some of 
the worst maternal and 
infant health outcomes.
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when it comes to recording ethnicity and multi-
racial identity.28 The files gathered reflected this 
truth. At times, documents reported inconsistent 
racial or ethnic identities for the same defendant, 
failed to separate race from ethnicity, or neglected 
to record race or ethnicity at all. To the extent that 
the files did contain data on race and ethnicity, 
they indicated, as shown in Figure B, that 143 of 
the 210 defendants were white, thirty were Black, 
thirteen were Native American, nine were Latinx, 
and fifteen had no information with respect to 
either race or ethnicity.

FIGURE B
Race

White

American Indian or Native American

Latinx

Black or African American

No Information Available

143

30

15
13

9

Racial Construction & 
Protection of “Deserving 
Victims”
 

One way of understanding racial disparities 
in the criminal legal system is through 
the lens of whom the system punishes 
and punishes most harshly – typically 
Black defendants. But another way of 
understanding racial disparity in the 
system is for whom the system punishes 
most harshly: white victims. Thinking about 
the system’s racism from this perspective 
sheds light on how to understand the 
prosecutions of the poor white women 
whose cases are represented here.

The race of victims plays a prominent 
role in how the U.S. criminal legal system 
prioritizes cases, investigates, and 
punishes. The death penalty provides the 
quintessential example. In Southern states 
that applied the death penalty for rape, 
those sentences were overwhelmingly 
imposed on Black men for the alleged rape 
of white women.29 To this day, prosecutors 
disproportionately seek and secure capital 
sentences for those who have killed white 
victims.30 

In the context of pregnancy prosecutions, 
the race of the victim will often be 
assumed to follow from the race of the 
defendant, that is, white mothers will often 
be assumed to have white children, while 
Black mothers will be assumed to have 
Black children.31 As a result, if the criminal 
legal system values white infants more 
highly as victims than Black infants, police, 
prosecutors, judges, and legislators will be 
willing to expend more resources on their 
behalf: surveilling, investigating, charging, 
diverting, prosecuting, supervising, and 
incarcerating white women to protect 
their white infants.32
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The available data indicate that slightly over 
three quarters of the defendants in this report 
are low income, as shown in Figure C. Individuals 
were coded as low income if counsel was 
appointed33 or if there was some indication 
that they received a means-tested benefit like 
public housing, Temporary Assistance for Needy 
Families, Medicaid, or Supplemental Nutrition 
Assistance. Given prior research, this finding is 
unsurprising.34 

FIGURE C
Low-Income Status

Pregnancy Outcomes

Of the 210 cases of pregnancy criminalization 
described in this report, 166 contained information 
concerning the outcome of the pregnancy. As 
shown in Figure D, pregnancy outcomes were 
split into two categories: cases with a live birth 
and no subsequent infant demise (144/166) and 
cases in which there was a fetal or infant demise 
(22/166).35 Cases involving a live birth represent the 
overwhelming majority of documented pregnancy 
criminalization charges. Prior research shows that 
these cases often involve immediate separation of 
the mother and baby within days of giving birth,36 
to devastating and life-altering consequences for 
both. Many of these cases also lead to detention 
in jail without even the most basic postpartum 
physical or mental health care.37 

A significant minority of the cases involve an 
alleged fetal or infant demise. In conformity with 
our study definitions, a case was only included if 
it contained allegations related to a pregnancy, 
pregnancy loss, or birth and prosecutors argue 
those allegations meet an element of the criminal 
offense. Therefore, cases of infant demise or alleged 
harm to an infant, without these other elements, 
are not included in the study. The fetal or infant 
demise cases included in the study often involve 
pregnancies ending suddenly and tragically; 
people giving birth alone, losing consciousness, 
in pools of blood; and pregnant people with co-
occurring psychiatric disabilities and substance 
use disorders experiencing devastating losses 
without the support of healthcare providers. In 
some of these cases, people chose to give birth 
outside a medical setting. In those cases, their 
preparations for giving birth, like securing supplies 
needed to give birth safely at home, have been 
transformed into evidence used to prove they 
committed a crime. 

Yes No

163

47

FIGURE D
Pregnancy Outcomes

144 22 44

Live Birth UnknownFetal / Infant Demise
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Charges

Prosecutors used a wide variety of criminal 
statutes to charge the defendants in these 
cases, often bringing more than one charge 
against an individual defendant. In total, the 210 
defendants faced 220 charges for conduct related 
to pregnancy, pregnancy loss, or birth. As shown 
in Figure E, the majority of charges (198/220) 
asserted some form of child abuse, neglect, or 
endangerment. The remaining include nine 

charges of criminal homicide, eight drug charges, 
one abortion-specific crime (under a now-repealed 
portion of a criminal abortion statute), one 
charge of abuse of a corpse, and three additional 
miscellaneous crimes. With one exception, all of 
the criminal charges applied general criminal laws 
(child abuse, neglect, or endangerment, homicide, 
drug-related crimes, or other general crimes) to 
prosecute pregnant people. 

FIGURE E
Charges

Child abuse/neglect/endangerment Homicide Drug-related crimes

Other Abortion-related Crimes Abuse of a corpse

198 9 8 3

1 1

Cases, Charges, and Allegations 

The research team next analyzed both what charges were brought and what allegations 
were made. The court and investigation files analyzed for this report contained extensive 
information regarding the criminal charges filed against all 210 defendants and the 
allegations made by police and prosecutors in these cases. Each of the 210 defendants 
faced at least one criminal charge, and several faced more than one. In total, the 210 
defendants faced 220 charges for conduct related to pregnancy, pregnancy loss, or 
birth. Based on the researchers’ prior knowledge of pregnancy criminalization as well as 
a preliminary review of the case files, the team created a list of allegations to track and 
coded the files if those allegations appeared. In total, the 210 cases contained 323 coded 
factual allegations in support of the state’s theory that the defendants committed the 
crime or crimes charged. In addition, when files contained an allegation of substance 
use during pregnancy, we coded the substance alleged. While some cases alleged only 
one substance, many alleged exposure to multiple substances. 
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Allegations

Charging documents must specify the actions 
a person allegedly took to violate the law. 
As a result, charging documents, along with 
supporting police reports, affidavits, and other 
court documents, reveal a clearer picture of what 
acts police and prosecutors consider criminal 
when associated with pregnancy. The study 

categorized allegations found in the assembled 
case files. These allegations and the frequency 
with which they appeared in the files are shown in 
Figure F. Because many cases contained multiple 
allegations, the total number of allegations (323) 
far exceeds the number of prosecutions (210).

FIGURE F
Allegations

0 50 100 150 200 250

Non-compliance with treatment

Researching or exploring the possibility
of an abortion

Any mention of an abortion procedure
or attempt to end pregnancy

Improper treatment of fetal remains

Defendant breastfed infant despite risk of harm
from drug exposure

Failure to report birth or death

Defendant was on supervision
by criminal legal system

Failure to seek help during or after birth

Dangerous situation/endangered pregnancy
due to location

Circumstances other than voluntary abortion
leading to pregnancy loss

Lack of prenatal care

Reference to prior drug use
(other than drug use during pregnancy)

Reference to prior criminal history

Substance use during pregnancy 203

27

23

15

10

10

10

8

4

3

3

2

3

2
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CRIMINALIZING PRECARIOUS 
PREGNANCY AND BIRTH
The allegations in these cases are particularly 
notable for the way that they criminalize 
precarious pregnancy and birth and 
meet healthcare needs with punishment 
rather than care. For example, in three 
cases, police or prosecutors described the 
simple act of breastfeeding as evidence of 
a crime. It is also noteworthy that several 
women who appear to have faced serious 
health conditions, devastating pregnancy 
losses, and enormous trauma, were met 
not with offers of care but threatened 
with punishment for finding themselves 
in allegedly dangerous situations or 
allegedly not seeking help quickly enough 
in traumatic moments. Striking, too, in the 
midst of a wide-ranging crisis in maternal 
health care, is the condemnation of 
pregnant people for not accessing prenatal 
care. As shown in Figure F, in fifteen cases, 
prosecutors or police argued that pregnant 
people’s failure to obtain prenatal care 
was evidence of a crime. In one case, 
police were called to the scene because 
a pregnant woman was overdosing. After 
administering Narcan, police charged her 
with abuse of her “unborn child.” In another, 
an incarcerated pregnant woman wrote to 
the judge, begging to be transferred to a 
treatment facility. Her request was denied, 
and she gave birth in jail.

PREGNANCY AND SUBSTANCE USE
As has been the case for decades,38 nearly 
all the cases alleged the pregnant person 
used a substance during pregnancy. In 133 
of those cases, substance use was the only 
allegation made against the defendant. 
As drug use patterns have changed, 
pregnancy prosecutions have shifted from 
targeting the use of crack cocaine39 to 
focusing on the use of methamphetamines, 
amphetamines, marijuana, and opiates.40 
The data confirms these trends. Figure G 
details all the substances that prosecutors 
and police allege that pregnant people 
used in the 203 cases that allege substance 
use either alone or in combination with 
other allegations.

“
In fifteen cases, 
prosecutors or police 
argued that pregnant 
people’s failure to 
obtain prenatal care was 
evidence of a crime.

“
Several women who 
appear to have faced 
serious health conditions, 
devastating pregnancy 
losses, and enormous 
trauma, were met not 
with offers of care 
but threatened with 
punishment for finding 
themselves in allegedly 
dangerous situations or 
allegedly not seeking 
help quickly enough. 
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It is significant that, in eighty-six cases, 
the police or prosecution alleged that 
the defendant took some form of THC 
during her pregnancy, and in thirty-one of 
those eighty-six cases, the only allegation 
supporting prosecution was THC use. Even 
more startling, in five of those cases, the 
court file included statements that the 
defendant had a medical marijuana card, 
indicating that she was being charged with 
taking legally prescribed medication.

Also striking is the continued use of 
criminalization rather than care to address 
opioid use. Opioid-related deaths are the 
leading cause of death among pregnant 
people, with mortality rates rising more 
than 80% between 2017 and 2020.41 Despite 
this crisis, pregnant people with substance 
use disorders42 face significant barriers 
to accessing care, treatment, and social 
support.43 Criminalization only worsens 
this crisis. Women who use drugs are 
generally highly motivated to attempt to 
desist from drug use when they become 
aware of their pregnancy.44 For these 

reasons, continued use may indicate that 
a pregnant person may both need and 
want voluntary treatment. But largely 
out of fear of criminalization and family 
separation, many pregnant people avoid 
healthcare settings, even when they desire 
care.45 More than one woman in this study 
made precisely this choice, stating that her 
decision to give birth at home resulted 
from her fear of criminal charges or family 
separation. 

“
Out of fear of 
criminalization and 
family separation, many 
pregnant people avoid 
healthcare settings, even 
when they desire care.

FIGURE G
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Prosecuting Unrealized Risk

Those who support pregnancy-related prosecu-
tions purport to do so in the name of protecting 
the fetus from harm perpetrated by the pregnant 
person. But the data belie this claim. Prosecutors 
overwhelmingly charged pregnant people with 
offenses that allow them to obtain convictions 
without proving that the pregnant person actually 
harmed the fetus or infant. The lack of a harm 
requirement was present in 191 of the 220 charges 
that alleged conduct related to pregnancy, 
pregnancy loss, or birth, as shown in Figure H.46 
In general, under these statutes,47 the only burden 
on the prosecution is to prove that the defendant 
engaged in conduct that exposed the embryo 
or fetus to “risk.” These statutes, however, do not 
clearly define reasonable and unreasonable risks. 
Instead, police and prosecutors typically rely on 
lay, rather than medical, assessments of risk.48 
As a result, defendants can be found guilty even 
if the pregnancy results in a healthy child and 
even when the science does not support the 
assumption that a positive drug test proves the 
fetus was harmed.49 

“
Opioid-related deaths are the leading cause of death 
among pregnant people. Despite this crisis, pregnant 
people with substance use disorders face significant 
barriers to accessing care, treatment, and social 
support. Criminalization only worsens this crisis.

“
Prosecutors 
overwhelmingly charged 
pregnant people with 
offenses that allow them 
to obtain convictions 
without having to prove 
that the pregnant 
person actually harmed 
the fetus or infant. 

FIGURE H
Do Statutes Require Proof of Harm?
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Like other pregnancy-related charges, these “no 
harm” prosecutions do not involve mere slaps on 
the wrist. They carry the risk of severe punishment. 
For example, the sixty-eight Oklahoma defendants 
charged with Child Neglect, Delinquency, or 
Abuse, for being pregnant or giving birth and 
testing positive for a substance face sentences 
up to life in prison if found guilty. Similarly, 
ninety-three of the Alabama defendants charged 
with Chemical Endangerment of a Minor were 
charged under the subsection of that statute 
that defines guilt based only on a showing of 
exposure. Those ninety-three women, if convicted, 
could be sentenced to prison for up to ten years. 
These findings strongly suggest that, rather than 
focusing on fetal harm, these prosecutions seek 
to control and punish pregnant people.

The Role of Abortion and 
Self-Managed Abortion

Consistent with prior data, very few documented 
prosecutions involve an explicit abortion-related 
charge.50 One pregnancy-related prosecution in 
the dataset charged a person with performing 
a self-managed abortion under a now-repealed 
portion of a criminal abortion statute.51 In that case, 
the defendant was accused of taking an abortion 
pill with the intent to end her pregnancy. While 
that case is the only explicit abortion-related crime, 
four other cases include allegations pertaining to 
abortion, suggesting that even when prosecutors 
do not or cannot charge abortion-specific crimes, 
they wield criminal law to condemn and punish 
abortion. These defendants, three of whom faced 
homicide charges and one of whom was charged 
with abuse of a corpse, had experienced pregnancy 
outcomes under emergency circumstances at 
home. Their case files referenced their possession 
of abortion medication or their attempts to obtain 
an abortion. Although it is not clear how the state 
intends to use that evidence, it appears that, in 
the homicide cases, the prosecution may use this 
information to prove the defendants’ intent to 
kill.52 These cases show that even when abortion 
is not charged, pregnant people’s contemplation 
of abortion can be weaponized against them.

The Role of Healthcare Providers

Pregnancy criminalization continues to co-opt 
healthcare providers as law enforcement to 
achieve compliance with its aims. Pregnant people 
are often drug tested without their knowledge or 
consent during pregnancy and/or during labor 
and delivery.53 The results of these tests are shared 
with family policing agencies.54 Those agencies, 
in turn, often share that information with law 
enforcement.55 While the case files in this study 
rarely reveal precisely who called either the family 
policing agency or the police, the files indicate 
that healthcare systems and system actors play 
a key role in these prosecutions. To understand 
this role, the study determined whether the files 
contained information obtained or disclosed in a 
medical setting. We coded a file as containing this 
information if it included statements by healthcare 
providers, drug test results that clearly came from 
a medical setting, descriptions of events that took 
place in a hospital or other healthcare setting, or 
prosecution witness lists that included doctors 
and nurses. As detailed in Figure J, 121 of the 210 
files contained such information.

“
Even when abortion is  
not charged, pregnant 
people’s contemplation 
of abortion can be 
weaponized against them.

“
Pregnancy criminalization 
continues to co-opt 
healthcare providers as 
law enforcement to 
achieve compliance with 
its aims.
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FIGURE J
Information Obtained in a Medical Setting

The Role of the Family 
Policing System

While pregnancy-related prosecutions, as defined 
here, focuses on the use of criminal law and 
criminal systems to punish pregnancy-related 
conduct, the criminal system works hand in 
hand with the family policing system to surveil 
and punish pregnancy-related conduct.56 For 
this reason, the study examined case files for 
any indication of involvement with the family 
policing system. As shown in Figure K, 114 of the 
210 files indicated such involvement. Still, this data 
likely underestimates both the role of the family 
policing system in these cases and the depth of 
the system’s policing of pregnancy. The court and 
police investigation documents in this study tend 
to focus on facts necessary to prove the charged 

crimes. The family policing system’s involvement 
plays no role at trial, even as it may play an 
important role in instigating the investigation or 
obtaining facts used by the prosecution. For this 
reason, these figures likely undercount the number 
of defendants who experienced intervention 
by the family policing system. Further, it is well 
documented that the family policing system is 
heavily involved in policing pregnancy, particularly 
in the context of substance use. Infants represent 
the fastest-growing age group in foster care, 
accounting for more than 20% of placements each 
year57—most associated with parental substance 
use.58 The family policing system overwhelmingly 
burdens Black families, and its involvement in 
policing pregnancy is no different. Past studies 
show Black pregnant women are more likely to 
be referred to family policing agencies compared 
to white pregnant women.59

FIGURE K
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Emerging Threats

While additional resources and new methods 
enhanced the research team’s ability to identify 
pregnancy-related prosecutions, the high number 
of prosecutions documented in a single year 
suggests a possible escalation in pregnancy-
related prosecutions. 

Dobbs unleashed an opportunity for states to 
further enshrine fetal personhood in statutes, state 
constitutions, and judicial decisions. The decision 
offers implicit support for fetal personhood by 
confirming that the government’s interest in 
fetal life can override a pregnant person’s bodily 
autonomy at any point during pregnancy. Further, 
Justice Alito’s intentional use of the words “unborn 
human being” and “potential life” throughout the 
decision gestures toward fetal personhood. The 
decision invites states to criminalize abortion and 
enforce new and old criminal laws to do so, and 
states have taken up the charge.60 While it remains 
true that criminal abortion statutes have so far 
exempted pregnant people from prosecution, 
some anti-abortion advocates support amending 
criminal abortion statutes to include self-managed 
abortion. In 2023, seventeen states introduced 
twenty-two bills targeting the practice. None were 
enacted.61 Nevertheless, as self-management 
becomes more common,62 there is mounting 
concern that self-managed abortion may be 
targeted by the criminal system through the 
use of existing criminal laws or the enactment 
of new ones.63 

States have also sought to expand the application 
of criminal laws to reach pregnancy-related 
conduct by “scheduling” abortion medication. A 
drug schedule refers to the classification of drugs 
based on their “abuse or dependency potential.”64 
“Scheduling” a drug refers to putting it into one 
of five controlled substance categories, which 
has the effect of making it a crime to possess 
or distribute that medication.65 Efforts are also 
underway to expand the tracking and surveillance 
of pregnant people66 and to misuse the federal 
Comstock Act to impose criminal penalties 
on anyone transporting any “article or thing 
designed, adapted, or intended for producing 
abortion.”67 Charging people under this improper 
application of the Comstock Act would unleash 
an unprecedented federal criminalization regime 
targeting pregnant people, healthcare providers, 
and those who help patients. 

Because fetal personhood is generally unpopular, 
there is a concerted effort to constitutionalize 
fetal personhood through judicial decisions. Anti-
abortion legal scholars and lawmakers have long 
argued that a fetus is a “person” covered by the 
language of the Fourteenth Amendment,68 which 
states, in relevant part, “No State shall . . . deprive 
any person of life, liberty, or property, without due 
process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.”69 
These individuals argue that such an interpretation, 
never before applied by the federal courts, would 
outlaw abortion nationwide. Prosecutors could 
then easily argue that such an interpretation 
makes all abortion murder.70
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Recommendations

Reversing fetal personhood and pregnancy 
criminalization requires significant legal and 
policy changes and a full set of recommendations 
is beyond the scope of this interim report. 
For additional recommendations, please see 
Pregnancy Justice’s 2023 report, The Rise of 
Pregnancy Criminalization.71 While further 
recommendations will accompany future reports, 
a few timely priorities are offered below:

 » Use the Power of Federal Civil Rights Agen-
cies to Challenge Pregnancy Criminalization

The federal government should utilize existing 
authority to better protect pregnant people 
against targeted campaigns to charge them with 
pregnancy-related crimes. The Department of 
Justice should investigate local law enforcement 
offices that prosecute pregnancy-related crimes 
for engaging in unlawful discrimination on the 
basis of sex. The Office of Civil Rights at the 
Department of Health and Human Services 
should investigate complaints of drug testing of 
pregnant patients by hospitals to prevent unlawful 
sex discrimination. 

 » Protect Against the Unfounded Use of the 
Comstock Act to Effect a National Abortion 
Ban

The federal government should pass legislation to 
ensure that the Comstock Act cannot be misused 
to criminalize abortion.72 Anti-abortion activists 
intend to misuse the Comstock Act to make it a 
crime to send or receive medications or devices 
that are used in abortion care by mail or common 
carriers like UPS and FedEx, effectively banning 
abortion nationwide.

 » Ensure that Maternal Health Initiatives 
Address the Needs of Pregnant People Who 
Have Substance Use Disorder and Other 
Mental Health Disorders

Drug overdoses are the leading cause of maternal 
mortality in multiple states in the United States and 
rates of substance use disorder among pregnant 
and postpartum women are growing.73 Investment 
in non-punitive, voluntary, and confidential 

programs and in-patient treatment centers for 
pregnant people, where they can continue to stay 
with their newborns and receive familial support, is 
critical to saving lives. States can avail themselves 
of this funding through Title V Block Grants and 
Substance Abuse Prevention and Treatment Block 
Grants, through opioid settlement funds, and by 
redirecting funds away from “crisis pregnancy 
centers” to providers of essential, non-punitive, 
confidential, and evidence-based care that will 
improve health outcomes for babies and mothers. 
In addition, the Department of Health and Human 
Services should ensure that Title V Maternal and 
Child Services Block Grant funding is not used 
to support institutions that routinely drug test 
pregnant patients without their knowledge or 
consent and that share that information with law 
enforcement. 

 » Expand and Enforce Privacy Protections

The federal government should reinforce HIPAA 
privacy protections through legislation codifying 
the HIPAA Rule to Support Reproductive 
Healthcare Privacy.74 The legislation should go 
further than the rule by considering the impact of 
state fetal personhood laws and judicial decisions 
to ensure expansive protection for pregnant 
people who are most likely to experience privacy 
violations during pregnancy.75

 » Pass State Laws Increasing Protections for 
Pregnant People 

States should pass laws that ensure that providers 
must obtain informed consent from pregnant 
people before they administer a drug test to 
the pregnant person or their newborn. In states 
with protective abortion laws, state legislatures 
should augment those laws to ensure pregnant 
people cannot be charged with pregnancy-related 
crimes in connection with the circumstances of 
their pregnancies, pregnancy losses, or births and/
or explicitly renounce fetal personhood.76 States 
should pass legislation that expressly decouples 
the anonymized reporting of “substance-affected 
newborns” required by the Child Abuse Prevention 
and Treatment Act from reporting to state family 
policing agencies.77
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gender into an enforceable legal status, linked to the sexed 
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Donegan, Conservative Attacks on US Abortion and Trans 
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Loretta J. Ross et al., Introduction to Radical Reproductive 
Justice: Foundations, Theory, Practice, Critique 16 (Loretta 
J. Ross et al. eds., 2017); see also About Us, SisterSong: 
Women of Color Reprod. Just. Collective, https://www.
sistersong.net/about-x2 [https://perma.cc/D6ZT-39KP].

13 For general information on the weakness of these 
systems as well as for organized efforts to address 
this problem, see, for example, the work of Measures 
for Justice. A Better Criminal Justice System Begins 
with High-Quality Data, Measures for Just., https://
measuresforjustice.org/ [https://perma.cc/2ZY9-JA5A].  

14 In 2022, there were approximately 22 maternal deaths for 
every 100,000 live births in the United States. Munira Z. 
Gunja et al., Insights into the US Maternal Mortality Crisis: 
An International Comparison, Commonwealth Fund (June 
4, 2024), https://www.commonwealthfund.org/publications/
issue-briefs/2024/jun/insights-us-maternal-mortality-crisis-
international-comparison [https://perma.cc/K6R7-N49H].

15 Susanna Trost et al., Pregnancy-Related Deaths: Data 
from Maternal Mortality Review Committees in 36 U.S. 
States, 2017–2019, Ctrs. For Disease Control (May 28, 
2024), https://www.cdc.gov/maternal-mortality/php/data-
research/mmrc-2017-2019.html?CDC_AAref_Val=https://
www.cdc.gov/reproductivehealth/maternal-mortality/
erase-mm/data-mmrc.html [https://perma.cc/3GLP-VXR9].

16 Working Together to Reduce Black Maternal Mortality, 
Ctrs. For Disease Control (April 8, 2024), https://www.
cdc.gov/womens-health/features/maternal-mortality.
html [https://perma.cc/LL75-G8YB]; Charmain N. Scarlett 
& Angela D. Aina, Black Mamas Matter Alliance, Issue 
Brief: Black Maternal Health (Sept. 2020), https://
blackmamasmatter.org/wp-content/uploads/2022/04/0322_
BMHStatisticalBrief_Final.pdf [https://perma.cc/AC3C-8VXV].
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mortality, maternal and infant mortality, preterm birth rates, 
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Alabama and Oklahoma, for example, both rank 47 for these 
outcomes. South Carolina ranks 36; Ohio ranks 35; Mississippi 
ranks 51. Sara R. Collins et al., 2024 State Scorecard on 
Women’s Health and Reproductive Care, Commonwealth 
Fund, (July 18, 2024), https://www.commonwealthfund.
org/publications/scorecard/2024/jul/2024-state-scorecard-
womens-health-and-reproductive-care [https://perma.cc/
L7ZD-W6XP].; Alabama and Mississippi also have some of 
the highest rates of fetal mortality in the country. Gregory, 
Elizabeth CW et al., Fetal Mortality in the United States: 
Final 2020- 2021 and 2021- Provisional 2022, Ctrs. For 
Disease Control (November 2023), https://www.cdc.gov/
nchs/data/vsrr/vsrr032.pdf [https://perma.cc/KS5D-QLFD]
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women ages 15-44 (rank 48); preterm birth rate (rank 
48); and infant mortality per 1,000 live births (rank 49), 
while Oklahoma performed worst on women ages 18-
44 who went without care because of cost (rank 48); 
uninsured women, ages 19-64 (rank 48); and maternity 
care workforce per 100,000 women ages 15-44 (50 of 
51). See Alabama and Oklahoma state profiles. Id.

19 See, e.g., Christine Kennelly, Large DNA Study Traces Violent 
History of American Slavery, N.Y. Times (Sept. 20, 2021), https://
www.nytimes.com/2020/07/23/science/23andme-african-
ancestry.html [https://perma.cc/84JS-6VYZ] (explaining 
how the largest DNA study to date found that “enslaved 
women in the United States contributed 1.5 times more to 
the modern-day gene pool of people of African descent 
than enslaved men” because “[e]nslaved women were often 
raped and forced to have children” by their enslavers).

20 Monica Cronin, Anarcha, Betsey, Lucy, and the 
women whose names were not recorded: The legacy 
of J. Marion Sims, 48 Anesthesia & Intensive Care 3 
(2020) (detailing how J. Marion Sims performed highly 
dangerous experimental gynecological surgery on 
enslaved women without anesthesia and without their 
consent); Anastazia Schmid, Mary Jane and Dr. Parvin 
at the Reformatory, in Who Would Believe a Prisoner? 
Indiana Women’s Carceral Institutions, 1848-1920 
113-38 (Michelle Daniel Jones & Elizabeth Angeline 
Nelson, eds. 2023) (describing Dr. Theophilus Parvin’s 
invasive gynecological and medical experiments on 
women in Indiana’s prisons in the 19th century).

21 In 1927, the U.S. Supreme Court decided, by a vote of 8 to 1, to 
uphold a state’s right to forcibly sterilize a person considered 
unfit to procreate. The case, Buck v. Bell, centered on a young 
woman named Carrie Buck, whom the state of Virginia had 
deemed to be “feebleminded.” The decision has never been 
overturned. 274 U.S. 200 (1927). For an in depth discussion 
of this case in the context of eugenics, see Howard, 
supra note 7, at 81; see also Jessica Pearce, Mississippi 
Appendectomies: Reliving Our Pro-Eugenics Past, Ms. Mag. 
(Oct. 28, 2020), https://msmagazine.com/2020/10/28/ice-
immigration-mississippi-appendectomies-usa-eugenics-
forced-coerced-sterilization/ [https://perma.cc/9T6T-MHK4] 
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22 See supra notes 11-15.

23 In discussing the targeting of poor white women, Professor 
Khiara M. Bridges explains, “[i]n the 1980s, the nation 
was confronted with a frightening drug scare and the 
possibility that infants were being irreparably harmed by 
a substance that was decimating communities. Society 
chose to address this phenomenon with the criminal 
system . . . and rejected less punitive alternatives, in part 
because the phenomenon was racialized as black. More 
than three decades later, the nation faces an equally 
frightening drug scare and the possibility that infants are 
being irreparably harmed by a substance that is decimating 
communities. The thing is: we have a racist precedent 
for dealing with this very situation. This racist precedent 
constrains the ability of society to imagine and implement 
different mechanisms for addressing the phenomenon. As 
a nation, we might have a path dependence. The racist path 
that we generated in the 1980s has led us to be punitive 
toward a population that, due to its racial privilege, might 
have escaped our nation’s punitive inclinations.” Khiara 
M. Bridges, Race, Pregnancy and the Opioid Epidemic: 
White Privilege and the Criminalization of Opioid Use 
During Pregnancy, 133 Harv. L. Rev. 770, 848-49 (2020).

24 For an extensive recounting of the history of pregnancy 
criminalization see Bach, supra note 7, at 47-56.

25 These prosecutions were at the center of Ferguson v. 
City of Charleston, 532 U.S. 67 (2001), a case in which 
the U.S. Supreme Court held that the policy of drug 
testing pregnant women without their knowledge or 
consent and sharing the results of those tests with law 
enforcement constituted an unreasonable search. The 
Court found that the government interest in using the 
threat of criminal sanctions to deter pregnant women 
from using cocaine cannot justify a departure from the 
general rule that an official non-consensual search is 
unconstitutional if not authorized by a valid warrant.

26 Purvaja S. Kavattur et al., Pregnancy Just., 
The Rise of Pregnancy Criminalization: A 
Pregnancy Justice Report (2023), https://www.
pregnancyjusticeus.org/rise-of-pregnancy-
criminalization-report/ [https://perma.cc/YU52-AXDR].

27 Although there is no comprehensive data set documenting 
the income levels of those in the criminal legal system, 
all the available evidence suggests that it is a system 
targeted disproportionately at the poor. For a more in-depth 
discussion of this issue see Bach, supra note 7, at 95-96.

28 Nancy Rodriguez & Rebecca Tublitz, UCI School Soc. 
Ecology, Exploring Latino/a Representation in Local 
Criminal Justice Systems: A Review of Data Collection 
Practices and Systems-Involvement 6 (2023), https://
socialecology.uci.edu/sites/default/files/users/mkcruz/
sjc_latinos_in_cjs_march_2023.pdf [https://perma.
cc/6R2J-ANEF] (finding that criminal justice systems 
do not consistently keep data about Hispanic/Latino/a 
ethnicity); Amie M. Schuck et al., The “Invisible” Hispanic? 
The Representation of Hispanics in Criminal Justice 
Research: What Do We Know and Where Should We 
Go?, 2 J. Ethnicity Crim. Just 5, 8 (2004) (noting that one 
reason for the relative lack of research on Hispanics, Asians, 

and Native Americans in criminal justice is a lack of data); 
Michael L. Walker, Indefinite: Doing Time in Jail 52 (2022) 
(explaining that correctional officers often categorization 
incarcerated people by race based on appearance rather 
than self-identification); Ayobami Laniyonu & Samuel 
T. Donahue, Effect of Racial Misclassification in Police 
Data Estimates of Racial Disparities, 61 Criminology 295, 
296 (2022) (demonstrating that a mismatch between 
racial self-identification and officer-identification can 
bias estimates of racial disparities in policing data).

29 See Madalyn K. Wasilczuk, Coker v. Georgia, Rewritten 
Opinion, in Feminist Judgments: Rewritten Criminal 
Law Opinions 65 (Bennet Capers et al., eds. 2023) 
(noting that of the 455 men executed for rape between 
1930 and 1972, 89.5% of them were Black men).

30 Alexis Hoag, Valuing Black Lives: A Case for Ending the 
Death Penalty, 51 Colum. Hum. Rts. L. Rev. 983, 988  n.14 
(2020) (detailing a series of studies that have found 
race-of-victim disparities in seeking and imposing the 
death penalty). Scholars like Alexis Hoag-Fordjour have 
argued that race-of-victim disproportionality reflects a 
devaluation of Black life. Lower murder clearance rates 
for cases involving Black murder victims and missing and 
murdered Indigenous women and girls similarly reflect a 
deprioritization and devaluing of Black and Native lives. 
See Gian Maria Campedelli, Homicides Involving Black 
Victims Are Less Likely to Be Cleared in the United States, 
62 Criminology 90, 120 (2023) (finding that probability 
of clearance fell between 3.4 and 4.8 percent for Black 
victims compared to non-Black victims); Meenakshi 
Richardson et al., The Awareness of Missing and Murdered 
Indigenous Women and Girls (MMIWG): Policy Steps 
Toward Addressing the Crisis, 12 Am. Indian L. J. 1, 1 (2024); 
Morgan B. Hawes et al., Understanding the Missing and 
Murdered Indigenous Women Crisis: An Analysis of the 
NamUS Database, 34 Crim. Just. Pol’y Rev. 184 (2023).

31 Given that race in the United States is often understood 
through the “one-drop rule,” white women’s children may be 
socially understood as non-white if their fathers are Black, 
while Black women’s children are less likely to be socially 
understood as non-Black, even if their fathers are non-Black. 
One study examining the validity of race/ethnicity on birth 
certificates demonstrates some persistence of the “one-
drop rule” while also exploring the variation in how birth 
certificates and families might conceive of an infant’s race. 
Lisa Reyes Mason, Yunju Nam, & Youngmi Kim, Validity of 
Infant Race/Ethnicity from Birth Certificates in the Context 
of U.S. Demographic Change, 49 Health Serv. Rsch. 249, 
262-64 (2014). In his book Traces of History, Patrick Wolfe 
notes that the racial project in what is now the United States 
treated and treats Native and Black people differently. For 
purposes of racial inheritance, the“one-drop” rule for Black 
racial identity stands in contrast to the “blood-quantum” 
conception of Native racial identity. Patrick Wolfe, Traces 
of History: Elementary Structures of Race 14–16 (2016). 

32 The differences in conception of Black and Native racial 
identity based on birth may mean the race-of-victim effects 
could work differently for children of Native American 
mothers, who could, in some instances, be viewed as white 
by healthcare providers and law enforcement despite 
the racial identities of themselves or their parents.
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33 While appointment of counsel is the best proxy in the data 
for income level, it is not a particularly strong proxy. Despite 
the requirement established in Gideon v. Wainwright, 37 U.S. 
335 (1963), that counsel be appointed for criminal defendants 
who cannot afford counsel, there is wide variation in both 
formal standards and court practice. See, e.g., Josh Bowers et 
al., Panel 3: New Cases and New Tactics: Approaching Gideon 
Through a Modern Lens at the Frances Lewis Law Center 
Symposium: Gideon at 50: Reassessing the Right to Counsel 
(Sept. 11, 2012); John P. Gross, Too Poor to Hire a Lawyer 
but Not Indigent: How States Use the Federal Poverty 
Guidelines to Deprive Defendants of their Sixth Amendment 
Right to Counsel, 70 Wash & Lee L. Rev. 1173, 1202-04 (2013) 
(describing variability in judicial practice even in states 
that adopt the federal poverty guidelines as a standard for 
indigency); Phyllis E. Mann, The Ethical and Professional 
Battles of Public Defenders: Ethical Obligations of Indigent 
Defense Attorneys to Their Clients, 75 Mo. L. Rev. 715, 731 
(2010) (describing the variability in court practice with 
regard to income and asset verification and the variability 
in standards applied); Adam M. Gershowitz, The Invisible 
Pillar of Gideon, 80 Ind. L. Rev. 571, 581 (2005) (highlighting 
jurisdictions with “no guidepost and unfettered discretion.).

34 Kavattur et al., supra note 23. For a more in-depth 
discussion of this issue see Bach, supra note 7, at 95-96. 

35 Complicating the categorization of pregnancy outcome, 
court documents often contain allegations by law 
enforcement or prosecutors that an infant was born alive 
while the pregnant person alleges that the pregnancy 
ended in a miscarriage or stillbirth. Likewise, the nature 
and source of data on non-live birth pregnancy outcomes 
led the study to treat them as a single category rather than 
rely on legal documents to determine medical facts such as 
whether the pregnancy ended in a miscarriage or stillbirth. 

36 Dorothy Roberts, Torn Apart: How the Child Welfare 
System Destroys Black Families And How Abolition Can 
Build a Safer World, 171-75 (2022) (describing drug testing 
policies of newborns); Sarah C.M. Roberts et. al., Training 
health professionals to reduce overreporting of birthing 
people who use drugs to child welfare, 19 Addiction Sci. 
& Clinical Prac. 32, 32 (2024) (reporting that “health care 
providers are a key source of reports of infants to child 
welfare related to birthing people’s substance use.”); Danielle 
N. Atkins & Christine Piette Durrance, The impact of state-
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