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For decacdles,

women' across America have lbeen
subjected to criminalization and
deprivations of liberty that only
occurred because of their status

as preghant or postpartum women.
Women have been targeted by police
and prosecutors, healthcare providers,
child welfare workers, and judges
who have sought to deprive them of
virtually every constitutional right—

all justified by the false assertion that
such deprivations advance, rather
than undermine, fetal protection.
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Introduction

Pregnancy Justice (formerly National Advocates
for Pregnant Women) has documented more
than 1,700 instances since 1973 across the
country in which women have been arrested,
prosecuted, convicted, detained, or forced to
undergo medical interventions because of their
pregnancy status or outcomes.? The rate at
which state actors are criminalizing pregnant

women is accelerating rapidly. Pregnancy Justice

has documented roughly three times as many
deprivations of liberty from 2006-2020 than

it has from 1973-2005.3 The women subjected
to pregnancy-based prosecutions and forced
medical interventions are overwhelmingly
low income, disproportionately Black and
Brown, and the majority are drug-using.*

Pregnant and postpartum women have faced
criminal charges for experiencing miscarriages
and stillbirths, for self-managing abortions,

for using both criminalized and lawfully
prescribed substances, and for engaging in
other acts or omissions perceived as creating a
risk of harm to their pregnancies. Prosecutors
have sought punishment on the theory that
subjecting a fetus to a perceived risk of harm
in utero constitutes felony “child abuse” or

that experiencing a pregnancy loss is murder.
Prosecutors have also brought charges against
women who gave birth to perfectly healthy
babies but allegedly risked some harm to them
while pregnant.® In these cases, the very act

of becoming pregnant transforms otherwise
lawful acts, health conditions, and everyday
activities and decisions that are permissible
for non-pregnant persons into crimes.

With limited exceptions, the laws used to
prosecute pregnancy-related crimes were never
intended to encompass the actions of pregnant
women in relation to their own pregnancies.®

In Mmany cases, prosecutors have used feticide
laws that were intended to protect pregnant
women from attacks by another person as

a basis for proceeding against the woman
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herself” For instance, Bei Bei Shuai of Indiana
was prosecuted for feticide after she attempted
suicide while pregnant, despite the fact that
suicide is not a crime in Indiana.t Even where

a state law explicitly prohibits its application to
pregnant women, prosecutors have nevertheless
used the statute against them. In Missouri, the
State’s “personhood” provision, which grants

all legal rights to fetuses at conception, directs
that the provision may not be applied “against

a woman for indirectly harming her unborn

child by failing to properly care for herself or

by failing to follow any particular program of
prenatal care.”® Despite this, Missouri prosecutors
have charged scores of women for being
pregnant and subjecting “unborn children”

to perceived risks of harm,”° including one

who admitted to using marijuana once while
pregnant” and another who drank alcohol.?

In addition to disregarding explicit statutory
limitations, prosecutors have persistently ignored
court rulings. Even where courts have held that
certain statutes do not authorize prosecution

of women in relation to their own pregnancies,
prosecutors continue to file such charges. For
instance, although the Arkansas Supreme Court
held that pregnant women cannot be prosecuted
under a law criminalizing the “introduction of a
controlled substance into the body of another
person,”® prosecutors have continued to charge
women under this provision.'* And in California,
despite court rulings over many decades rejecting
the use of the State’s criminal code to prosecute
women in relation to pregnancy outcomes, a
prosecutor recently charged two women who
experienced pregnancy losses with violating the
State's feticide law,® notwithstanding statutory
text expressly forbidding application of the
provision to prosecute any “act [that] was. ..
consented to by the mother of the fetus.”®
Criminal prosecutions are far from the only ways
in which women face punitive measures on the
basis of their pregnancy status. Pregnant and
postpartum women have also been targeted
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by child welfare actors and healthcare
professionals. Women of color, low-
income women, and women who are
suspected of using drugs or have used
drugs are disproportionally impacted. In
particular, pregnant Black women are
more likely to be drug tested by hospital
staff and reported to child welfare
authorities, despite the fact that Black
and white pregnant women use drugs
at approximately the same rates in the
U.S.” The disproportionality lies not only
in the initial reporting, but also in child
welfare investigations, case conclusions,
and interventions, including child removal

and termination of parental rights.”®

The consequences of this punitive
treatment extend far beyond the
individual women investigated, arrested,
and prosecuted. When pregnancy
outcomes are subject to prosecution and
candid communications with health-care
providers are used as the basis for child
welfare and law enforcement actions,
women are deterred from seeking
medical care and supportive services that

would improve pregnancy outcomes.”

For example, research revealed that the
prosecution of pregnant women under
Tennessee’s fetal assault law (which was

in effect for only two years) resulted in
twenty fetal deaths and sixty infant deaths
in 2015 alone.?° The more power states
have to pursue these cases, the more

dire these consequences will become.

This guide is designed to educate law
enforcement, defense attorneys, medical
examiners, hospital staff, legislators,

and others about the powers they

have to disrupt the criminalization of
pregnancy. In addition to providing
more specific information in Section

Il about the ways in which pregnant
women are targeted and penalized,

we have established discipline-specific
guidelines for each of the actors identified
above. The aim of these guidelines is

to equip each actor with knowledge
about the realities and consequences of
pregnancy-based prosecutions, as well
as an understanding of their role and the
powers they have to disrupt this cycle.

Pregnancy Justice works to secure the human and civil
rights, health and welfare of all people, focusing particularly
oh pregnant and parenting women, and those who are most
likely to be targeted for state control and punishment—Ilow-
income women, women of color, and drug-using women.

Contact Pregnancy Justice for resources,

support, and information:

pregnancyjusticeus.org
212-255-9252

info@pregnancyjusticeus.org
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For far too many women in the
United States, pregnancy is a site
of criminalization and coercion
rather than one of care and
support. Despite a mounting
body of evidence demonstrating
the serious harms wrought by a
system that penalizes pregnant
and postpartum women, state
actors and institutions in

many jurisdictions continue to
perpetuate these harms through
the (mis)enforcement of both
criminal and civil statutes.

These laws and policies serve to put pregnant
women squarely in the crosshairs of criminal and
civil liability that they would not otherwise face,
but for their pregnancy status. The force of these
laws falls disproportionately on the populations
already the most vulnerable to compromised
access to health care and for whom robust
prenatal care is vital, including women of color
and women who may be struggling with poverty,
substance use disorders, or any number of mental
health conditions. The current legal landscape is
plagued by stories of women and families whose
lives are torn apart by adverse child welfare rulings
and criminal prosecutions, and state authorities’
zealous and counterproductive actions enable
such harms. Individuals who choose to support
the health and just treatment of pregnant women
and equip themselves with the knowledge and
tools to chip away at the failings of the system

can make a significant and lasting impact.
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Criminal Statutes

Across the country, pregnant and postpartum
women are criminalized based on improper
interpretations and judicial expansions of state
laws, all for the purported purpose of protecting
a fetus. Yet, by criminalizing pregnant women
for actions taken during the course of their
pregnancies, states are worsening fetal, neonatal,
and infant health, invading pregnant women'’s
privacy, devaluing their bodily autonomy

and rights, further contributing to racial and
socioeconomic disparities, and harming entire
communities and families. These prosecutions
make pregnant women less likely to seek
needed medical help out of fear that their
doctors will report them to child welfare or

law enforcement authorities—which in turn
undermines, rather than advances, health
outcomes for both women and infants.?

Prosecutors in at least 38 states utilize fetal
protection laws—which recognize a fetus as a
legal victim—to charge pregnant women with
crimes when they experience a pregnancy loss

or give birth to a baby who is believed to have
been subjected to a risk of harm in utero.?? Those
charges have included homicide, child abuse, and
chemical endangerment of a child.?®> Although
these laws are most frequently used to prosecute
women who were pregnant and used drugs and
later gave birth to healthy babies, they can and
have also been used to encompass other health
issues and conduct—including miscarriages?* or
stillbirths,? self-abortion,?® attempted suicide,?”
and even being pregnant and failing to wear

a seatbelt.?® Not only do these laws criminalize
medical matters that should be managed

by healthcare providers, but they also allow
prosecutors to surveil and police the non-criminal
acts and omissions of pregnant women. The result
is prosecutions fraught with prejudice and bias.?®
Alabama prosecutors’ weaponization of the
state's chemical endangerment law to prosecute
pregnant women is a prime example of these
harmful prosecutorial tactics. From 2006-

2020, nearly 600 of the more than 1,300 cases
documented by Pregnancy Justice involving the
prosecution of pregnancy occurred in Alabama,
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which has been called the “national capital
for prosecuting women on behalf of

their newborn children.”*® Between 2006
and late July 2015, at least 479 women
were prosecuted for prenatal substance
use.® While the Alabama legislature

never intended for the chemical
endangerment law to apply to the acts of
women in relation to their pregnancies,
prosecutors have nonetheless criminalized
scores of pregnant women through
aggressive misapplications of the law.3?

Alabama’s chemical endangerment

law was originally passed in 2006 to
protect children from environments in
which they could be exposed to drugs
or controlled substances, specifically
methamphetamine labs.** The law
subjects defendants to varying degrees
of punishment based on the extent to
which the child is allegedly harmed—
exposure alone is a class C felony and can
carry as much as 10 years in prison, and
exposure that allegedly results in death
is a class A felony and can carry as much
as 99 years, or life in prison.>* Despite
the law itself making no mention of
pregnant women or fetuses, prosecutors
have used it to charge pregnant women
who test positive for drugs under the
premise that the term “child” includes a
fetus, and a womb is an “environment.”*®

Two women who were prosecuted for
chemical endangerment based on the
claim that they were pregnant and used
drugs appealed their convictions to the
Alabama Supreme Court in 2013. The
court held that the meaning of the word
“child” under Alabama law included

a fetus at any stage of pregnancy.3®
Under this interpretation, a woman
could be prosecuted for chemical
endangerment for acts she took before
she even knew she was pregnant.

It was not until 2016 that Alabama began
to recognize an affirmative defense to
a chemical endangerment charge—the

These laws actually
worsen fetal outcomes—
the very opposite of the
intended goal of fetal
protective statutes.

use of a medication pursuant to a lawful
prescription.?” Disturbingly, in the ten
years prior to the adoption of this defense,
women in Alabama taking prescribed
drugs in their prescribed manner to
address long-standing and pre-existing
medical conditions still faced charges.
Even in instances in which pregnant
women use criminalized drugs, they
only face prosecution because of their
pregnancy status.*® This means that
prosecutors are using the chemical
endangerment law to target acts that
are otherwise legal but for the fact that
there is an existing pregnancy.*® Using
the chemical endangerment law in this
manner instills fear in pregnant women
and leads them to avoid seeking critical
healthcare during their pregnancies to
avoid falling victim to a prosecution. 4°
As a result, these laws actually worsen
fetal outcomes—the very opposite of the
intended goal of fetal protective statutes.”

Oklahoma is another state in which
prosecutors have misapplied criminal
statutes to criminalize pregnancy. From
2006 to 2020, more than 70 of the 1,300
cases documented by Pregnancy Justice
occurred in Oklahoma. The vast majority
of those cases occurred in the last several
years, including three manslaughter
prosecutions related to a pregnancy

loss brought in 2020 and 2021. There are
primarily two ways in which Oklahoma
criminalizes pregnancies. First, Oklahoma
includes an “unborn child” as a human

in its homicide law.*? Second, in a 2020
Oklahoma Court of Criminal Appeals

10
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decision, the court ruled that pregnant
women can be charged with child
neglect for exposing a fetus to controlled
substances,*® the maximum punishment
for which can be life in prison.*4

The prosecution of pregnancy in
Oklahoma has led to severe deprivations
of liberty and other lasting effects on the
women targeted. Of the 45 pregnancy-
based prosecutions in Oklahoma since
2017, at least 15 of the women targeted
spent time in jail or were sentenced to
prison.*> Most of these cases involved
child neglect charges in connection
with newborns testing positive for
methamphetamine or other drugs, but at
least three cases involved manslaughter
charges.*® One woman was charged
with felony child neglect when her
newborn tested positive for THC (the main
psychoactive compound in marijuana),
even though she had a medical marijuana
license and was advised by her doctor
that she could use marijuana during

her pregnancy.*’ Brittney Poolaw, who
suffered a pregnancy loss at 15-17 weeks,
was sentenced to four years in prison

for manslaughter, despite the State's
medical expert testifying that the cause
of death was unknown, and that genetic
anomaly and placenta abruption may
have been contributing factors.*®

The Oklahoma medical community
vehemently opposes these prosecutions
due to the negative effects they have on
women and their children. In a public
letter, more than 30 Oklahoma doctors
condemned the criminalization of drug
use in pregnancy“ and expressed their
concern “that prosecutors willfully
ignore medical science in pursuit of
these harmful prosecutions.”*° The letter
acknowledges that the “criminalization
of substance use in pregnancy deters
mothers from seeking healthcare for
themselves and their children” and that
creating this fear in pregnant patients
“will not move [Oklahoma] closer to
healthier pregnancies and deliveries.”

Civil Statutes/Child
Welfare Proceedings

In addition to the use of criminal laws

to target pregnant women, many states
utilize civil statutes and child welfare
proceedings to surveil, or in some cases,
civilly commit, pregnant women and
subject them to draconian penalties,
including the termination of their parental
rights, based on their actions during
pregnancy. Although states that use civil
statutes and child welfare laws to regulate
the conduct of pregnant women do so
under the guise of improving health
outcomes and reducing infants’ prenatal
substance exposure, the American
College of Obstetricians and Gynecologist
(“ACOG") reports that such laws have the
opposite effect; they place the physician
in an adversarial relationship with their
pregnant patients and discourage
pregnant women from seeking medical
care out of fear that their doctor will
report them to child welfare authorities.>?

State Laws

Beginning in the late 1980s amid
increased public panic regarding crack
cocaine,* the child welfare system
began separating children from their
parents and placing them in foster
care at unprecedented rates based on
their parents’ alleged substance use.>*
Such practices remain prevalent today
despite the fact that studies have not
shown a causal link between drug use
and child abuse or neglect. Rather,
several studies have found that treating
substance use disorder as a form of
child abuse or neglect has been more
toxic to children and their families
than the alleged effects of substance
use on pregnancy and parenting.>®

A positive drug test has no bearing
on a person’s ability to parent®® and

child welfare workers are not trained in

n
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reading toxicology reports or making
determinations about the severity of a
parent’s substance use.”” Furthermore, the
U.S. Department of Health and Human
services has recently emphasized that

“a diagnosis of [neonatal abstinence
syndrome] or [neonatal opioid withdrawal
syndrome] does not imply harm, nor
should it be used to assess child social
welfare risk or status. It should not

be used to prosecute or punish the
mother or as evidence to remove a
neonate from parental custody.”>®

Nevertheless, 24 states and the District

of Columbia have civil child welfare
statutes that consider substance use
during pregnancy to be child abuse.* For
example, Georgia law defines “prenatal
abuse” to include maternal use of alcohol
or controlled substances.®® Medical
professionals in Georgia are required to
report suspected child abuse, including
prenatal abuse.®' Laws like the one in
Georgia discourage women from seeking
prenatal care and thus undermine the
health of women and babies. The best way
to protect mothers and their neonates is
to provide confidential, non-threatening
healthcare that ensures access to
evidence-based treatment (when needed)
and keeps mothers and babies together.5?

Wisconsin's Act 292, commonly referred
to as the “Unborn Child Protection Act”

or the “Cocaine Mom Law" authorizes
involuntary commitment for pregnant
women based only on the suspicion that
the pregnant woman has or may in the
future consume alcohol or a controlled
substance (i.e., has demonstrated a
“habitual lack of self-control”) during

their pregnancy.®® Typically, a pregnant
woman is taken into protective custody
by either law enforcement or child welfare
services and then detained for a period

of time until it is determined she no
longer poses a risk to the fetus. Act 292

is rooted in the racist and false narrative
promulgated in the 1980s and 1990s about

“cocaine moms” and “cocaine babies.”

The Act continues in full force today

and, according to statistics published

by Wisconsin's Department of Children

& Families, for each of the past 5 years,
approximately 460 women have been
jailed, forced into medical treatment, or
put on house arrest due to a suspicion that
they are pregnant and have consumed

or may consume drugs or alcohol.?*

Minnesota also employs a similarly
draconian approach to the regulation of
pregnant women and their bodies. Like
Wisconsin, Minnesota authorizes the
involuntary civil commitment of pregnant
women who use substances.®® The laws
in Minnesota permit involuntary civil
commitment of a pregnant woman if
“clear and convincing evidence” shows
that she is a chemically dependent
person who engaged in habitual or
excessive use of controlled substances
for a non-medical purpose.®®

These laws are exactly the type that
ACOG cautions against because they
have the opposite effect of promoting
maternal or neonatal health. Further,
placing a pregnant woman in custody
of the state also places a fetus in the
custody of the state, where access to

The best way to protect
mothers and their
neonates is to provide
confidential, hon-
threatening healthcare
that ensures access

to evidence-based
treatment (when needed)
cand keeps mothers

and babies together.

12
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prenatal care and other medical care,
community and family support, healthy
food, and exercise are circumscribed.

The Child Abuse Prevention
cand Treatment Act and
Comprehensive Addiction
cand Recovery Act

The Child Abuse Prevention and
Treatment Act (“CAPTA") and the
Comprehensive Addiction and Recovery
Act (“CARA") require states, in order to
receive federal child abuse prevention
funds, to develop policies for the
“notification” by healthcare professionals
to child welfare agencies regarding infants
who are (i) affected by substance abuse;
(ii) affected by withdrawal symptoms
resulting from prenatal substance
exposure; or (iii) have Fetal Alcohol
Spectrum Disorder.?” The implementation
of CAPTA/CARA has generated confusion
among healthcare professionals and

child welfare workers because the
anonymized and aggregated “notification”
requirement has been misinterpreted

to require testing and referral for an

abuse or neglect investigation.®®

However, CAPTA/CARA's notification
provision requires only de-identified,
aggregate data about the number of
children born who fall under relevant
categories; it does not require anyone
to file a report with child welfare
authorities for the purposes of an
abuse or neglect investigation. Only a
few states affirmatively recognize this
distinction. For example, the New York
Department of Health has clarified that
the federal guidelines only require de-
identified notification and has created
a separate pathway by which to make
such notifications distinct from reporting
suspected child abuse and neglect
cases.®® Additionally, the New York
Department of Health instructs that

maternal substance use, alone, does

not constitute abuse and neglect.”®

Civil statutes and child welfare laws that
target prenatal substance use serve

only to create greater barriers to care

by discouraging pregnant women from
seeking medical care and/or being honest
with their healthcare providers, out of
fear of, among other things, separation
from their children. ACOG recommends
that “policy makers, legislators, and
physicians should work together to retract
punitive legislation and identify and
implement evidence-based strategies
outside the legal system to address

the needs of women with addictions.””!
ACOG advocates for the “development

of safe, affordable, available, efficacious,
and comprehensive alcohol and drug
treatment services for all women,
especially pregnant women, and their
families.””? Policy makers, medical
professionals, child welfare agencies and
workers, and law enforcement officials
should take action to end the enforcement
of harmful laws and regulations that
unfairly target pregnant women, deny
them their freedom and privacy, and
undermine fetal and maternal health.

The Role of Medical Staff
and State Mandatory
Reporting Laws

Seeking medical care should never
expose a person to criminal liability or
civil penalties like the loss of custody.
However, medical professionals play a
significant role in the criminalization of
pregnant women. As discussed above,
punitive responses to substance use,
pregnancy loss, self-managed abortion, or
any other acts or omissions that create a
perceived risk of harm during pregnancy
generate negative health outcomes

for pregnant women and children by
discouraging pregnant women from
seeking health care out of fear.”®

13
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Prosecutors in at least 38 states
utilize fetal protection laws—
which recognize a fetus as @
legal victim—to charge pregnant
women with crimes when they
experience a pregnancy loss

or give birth to a baby who is
believed to have been subjected
to a risk of harm in utero.
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In particular, drug testing pregnant

and postpartum women and their
newborns, with or without informed
consent, exposes them to needless
trauma, potential family separation,

and potential incarceration for seeking
necessary medical care. This practice is
pervasive, despite the fact that testing is
rarely clinically indicated and reporting
is often not legally required.”* The results
of a drug test can subject pregnant
women to criminalization, and sends the
message that they should be wary of
seeking medical help. According to ACOG,
penalizing pregnant women for drug
use “makes medical care less accessible
as pregnant women are more afraid to
seek help for fear of state involvement,
losing custody of their children, or

losing their parental rights.”” ACOG also
has stated that “[c]lear evidence exists
that criminalization and incarceration
for substance use disorder during
pregnancy are ineffective as behavioral
deterrents and harmful to the health of
the pregnant [woman] and their infant.”7®

In Ferguson v. Charleston, the Supreme
Court found that a public hospital's
practice of conducting drug tests
without a pregnant woman'’s consent
for the purpose of turning the results
over to police was unconstitutional if not
authorized by a valid warrant.”” That case
involved a state hospital in Charleston,
South Carolina where staff collaborated
for nearly five years with the local police
department to test pregnant women
and new mothers for evidence of drug
use—without a warrant or their consent.
Instead of using this information to
provide appropriate medical care and
treatment, medical staff gave it to the
police, who in turn arrested women right
out of their hospital beds. The women
were shackled and chained, some of
them still pregnant, others weak and
bleeding from having just given birth.”®

Ten women who were arrested after
testing positive for cocaine filed suit,
challenging as unconstitutional the
hospital’s policy of identifying and

testing pregnant patients suspected of
drug use for criminal law enforcement
purposes. The Supreme Court held that
the hospital's performance of a diagnostic
test to obtain evidence of a patient’s
criminal conduct was an unreasonable
search if the patient had not consented to
the procedure.” The hospital's proffered
interest in deterring women from

using drugs “cannot justify a departure
from the general rule that an official
nonconsensual search is unconstitutional
if not authorized by valid warrant.”8®

Despite the holding in Ferguson, pregnant
women continue to be subjected to
medically unnecessary drug and alcohol
testing by their health care providers
without their knowledge or consent,
and then reported to state authorities.

In Alabama, for example, a positive drug
test can have serious consequences

for pregnant women—they can lose
custody of their children, or face criminal
convictions and prison sentences.®' As
set forth above, between 2006 and 2020,
prosecutors used Alabama’s chemical
endangerment to charge nearly 600
women with endangering their fetuses.
In many cases, law enforcement officials
cited hospital-administered drug tests
as probable cause for arrest.®? AL.com
and ProPublica surveyed hospitals

that deliver babies in Alabama,®* and
while 42 of the 49 hospitals declined to
answer the survey about their testing
policies,®* the survey found that in six
consent forms obtained from patients
and a handful of hospitals, drug testing
was specifically mentioned in only two.8°
None of these consent forms disclosed
that positive results could trigger arrest
and prosecution under the Alabama
chemical endangerment statute.®®

The prevalence of medically unnecessary

15
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drug and alcohol testing is also partly
due to mandatory reporting laws and
medical providers’ misconceptions
regarding the scope of such laws. These
misconceptions contribute to the over-
reporting of women and families of
color into the family regulation system.®”
According to the Guttmacher Institute,
as of May 1, 2022, 25 states and the
District of Columbia require healthcare
professionals to report suspected or
confirmed prenatal drug use to child
welfare authorities.®® In some states, like
Oklahoma, healthcare professionals are
mandated to report all instances in which
an infant tests positive “for alcohol or a
controlled dangerous substance”® despite
the fact that alcohol or drug use alone

in No way suggests abuse or neglect or
reflects a person’s ability to parent.®° In
other states, healthcare providers are
only required to report to child welfare
authorities when they have reasonable
cause to suspect that a child is neglected
or abused, and because drug use alone
does not support reasonable suspicion
of abuse or neglect, prenatal drug use
should not be reported.® Nevertheless,
this standard invites a great deal of
discretion from the reporter. Placing this
discretion in the hands of healthcare
workers results in disparate outcomes,
in particular for women of color.??

Further exacerbating this disparity
are states that empower healthcare
providers to make subjective decisions

about suspected prenatal drug use and
conduct testing regardless of the patient'’s
consent. For example, eight states require
healthcare providers to test for prenatal
drug exposure based on suspicion alone:
Indiana, lowa, Kentucky, Louisiana,
Minnesota, North Dakota, Rhode Island,
and South Dakota.”® Some statutes

even go as far as to require physicians

to report suspected substance use even
when there is a negative toxicology
test.%* These statutes stand in direct
opposition to the recommendations

of leading medical associations, all of
which have staunchly warned against
such reporting practices.®® For instance,
ACOG states that “[t]his routine practice,
sometimes termed ‘test and report’
disrupts bodily autonomy of the pregnant
[woman] and their newborn and is
inconsistent with treating substance

use disorder as a health condition with
social and behavioral dimensions.”%®

In addition, and as discussed above,
many medical providers and hospitals
mistakenly believe that CAPTA/CARA
requires them to report all substance-
exposed newborns to child welfare
agencies as being abused or neglected.
Some states have tried to remedy this
confusion by offering their own guidance
about CAPTA's requirement. For example,
New York's State Department of Health
has issued guidance clarifying that CAPTA
does not require hospitals to drug test
pregnant women or file abuse or neglect

Further exacerbating this disparity are states that
empower healthcare providers to make subjective
decisions about suspected prenatal drug use and conduct
testing regardiless of the patient’s consent. For example,
eight states require healthcare providers to test for
prenatal drug exposure based on suspicion alone.

16
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reports against parents of drug-exposed
newborns.?” While only applicable to New
York, the guidance importantly notes that
these federal provisions do not change
recommended practices for substance
use screening during pregnancy or
delivery.®® New York's guidance provides
that toxicology testing should only be
performed when medically indicated

as part of the work up for the pregnant
woman and infant to determine the
appropriate medical treatment, and that
before performing any tests, informed
consent should be obtained from the
pregnant woman or parent of the infant.®®

Given that many hospitals incorrectly
interpret CAPTA requirements, the best
and most ethical approach is to seek
informed consent prior to testing.’®® In
addition to providing the patient with
information about the legal risk associated
with drug testing and subsequent
reporting in the event of a positive
toxicology result, “[iinformed consent also
helps the medical care provider foster a
trusting relationship with their patient and
helps the patient to know what to expect
in the course of receiving medical care.®

Prosecutors across the country have
relied on reports by healthcare providers
to criminalize pregnant women for
experiencing pregnancy loss or engaging
in acts or omissions during their
pregnancies that were perceived as risky.
For example, Brittney Poolaw, whose case
was mentioned above, was convicted of
manslaughter in the first degree after
seeking medical attention following a
pregnancy loss.'*? Poolaw, who was only
19 years old, went to a hospital after
experiencing a miscarriage at 15-17 weeks,
where she confided in medical personnel
that she had used illegal substances,
including methamphetamine.’® Although
no medical science supported the belief
that her drug use caused the miscarriage,
and despite testimony from the medical
examiner that fetal abnormalities were
likely the cause, Poolaw was convicted
and sentenced to four years in prison.'0%
Similarly, in Mississippi, Christina

Many medical providers
and hospitals mistakenly
believe that CAPTA/
CARA requires them to
report all substance-
exposed newborns to child
welfare agencies as being
cabused or neglected.

Yanacheak is serving a five-year jail
sentence for felony child abuse after
testing positive for criminalized drugs at
the birth of her healthy baby.'°> Yanacheak,
who had a substance use disorder, had
remained sober for the majority of her
pregnancy.’®® Despite the health of her
baby, two child protection services (“CPS")
officials showed up at the hospital and
took her son after they were notified by
hospital staff of her newborn’s positive
drug test.'” CPS then notified the Sheriff's
office, which received medical records
confirming the test results.'°® Based on the
positive drug test alone, Yanacheak was
arrested and charged with child abuse.®®
Yanacheak pled guilty and was sentenced
to 10 years in prison, 5 suspended."

Conclusion

While the legal landscape in a growing
number of jurisdictions today presents
daunting challenges for the health and
rights of pregnant women, there are
nonetheless paths available to counter
these injustices. The health and just
treatment of pregnant women and
their families depends on individuals

in the community choosing to disrupt
these cruel cycles of surveillance and
criminalization. The following guidelines
were written to provide healthcare
practitioners, government personnel, legal
representatives, and other individuals in
positions of power with the knowledge
to fight against the laws and policies
aimed at penalizing pregnancy.
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Law enforcement in generall,
and prosecutors in particular,
are uniquely positioned to
effect change given the
latitude they have to exercise
discretion over which cases
to investigate and charge.

The role of the prosecutor is one of a “problem-
solver,”M responsible for “pursuing justice in
individual cases and in the criminal justice
system as a whole."" Leading organizations
and associations of prosecutors including the
American Bar Association, the Association

of Prosecuting Attorneys, and Fair and Just
Prosecution, as well as individual elected
prosecutors across the country, have taken
the position that the criminal prosecution of
people based on pregnancy outcomes and
healthcare decisions undermines justice.™

Law enforcement officials have subjected
pregnant and postpartum women to trauma,
family separation, and incarceration for
completely innocent and noncriminal acts, such
as falling down the stairs, seeking medical help,
and experiencing a stillbirth. These cases send
the dangerous message to pregnant women
that any and all acts, omissions, or statements
during pregnancy could be misconstrued and
subject them to criminalization, and that they
should therefore be wary of seeking social
services and medical help. Far from serving the
interests of justice, these prosecutions deter
pregnant women from seeking necessary

care and thus jeopardize both maternal

and infant health. Even when charges are
ultimately dismissed, arrests alone can cause
lasting harm to women and their families.

The ability of law enforcement to exercise
discretion in criminal cases is a critical tool
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that can be used to disrupt and prevent the
penalization of pregnant and postpartum
women on the basis of pregnancy outcomes
or for actions that are perceived as harmful to
their pregnancies. In particular, a prosecutor’s
position in the criminal justice system, coupled
with their discretion, empowers them to
implement policies and practices that can
change the way in which prosecutions on the
basis of pregnancy are handled by the larger
law enforcement community. By declining to
accept certain cases, prosecutors can influence
the way police investigate and make arrests.

Together, prosecutors and police can send a
powerful message and safeguard the rights
and wellbeing of pregnant women and their
families by declining to investigate, arrest, and
prosecute these types of cases. In exercising
this discretion, law enforcement actors
should consider the following guidelines:

1. Consider the fact that substance use
disorder is a health issue, not a crime, and
oppose efforts to use the criminal system
as a path to substance use treatment.

» From the outset, it is important to understand
that not all individuals who use substances,
prescribed or not, are “addicted” or need
treatment. A positive drug test cannot
determine whether a person: occasionally
uses a drug; has a diagnosable substance
use disorder; or is more or less likely, if
they are parents, to abuse or neglect
their children.™ Even when treatment is
needed, there is a lack of family-friendly
treatment options readily available to
women that would suit their needs.™

» The medical community has understood for
decades that addiction, or substance use
disorder, is a public health issue—a treatable
mental disorder with genetic components
that can and should be managed by
healthcare providers—not a criminal issue
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warranting punishment."® Medical and
public health experts have also widely
acknowledged that criminalization
and incarceration are not effective in
deterring substance use or treating
people with drug dependency
problems."” Substance use disorder

in pregnant and breastfeeding
women should not be understood

nor treated any differently.

Every major medical and public
health organization opposes punitive
approaches to address the issue of
pregnancy and drug use because it
is dangerous to maternal, fetal and
child health."™ The threat of arrest or
prosecution makes pregnant women
afraid to access health and medical
services, which puts pregnant and
postpartum women and their babies
at increased risk of harm." In fact,
“[flor pregnant substance users, the
receipt of adequate prenatal care

is especially critical. Several studies
have reported that increasing the
adequacy of prenatal care utilization
in pregnant substance users reduces
risks for prematurity, low birth
weight, and perinatal mortality."?°

The fear of law enforcement
involvement also dissuades people
from having open and honest
conversations with their healthcare
providers about drug use. This can
result in substance use disorders
going undetected and interferes with
the ability of healthcare providers

to determine appropriate treatment
options.” For example, “[t]he standard
of care for treating pregnant women
with substance use disorder is often
medication-assisted treatment,”
which cannot be implemented by
healthcare providers when their
patients are too afraid to speak
openly about their substance use.”??

Marginalized communities are
disproportionally affected in these

»

cases, which exacerbates racial
disparities in punishment.?®* Pregnant
women of color are disproportionately
drug tested despite the fact that
drug use occurs at approximately

the same rate by Black and white
women in the United States.'** For
example, a study in the New England
Journal of Medicine documented
that throughout a six-month period
Black women in Pinellas County,
Florida were reported to health
authorities for substance use during
pregnancy at approximately 10 times
the rate of white women—despite
similar rates of substance use.?®

Review the science behind
pregnancy loss and the risks
associated with substance
use during pregnancy.

There are many misconceptions
about pregnancy risks and harms

that are not supported by scientific
evidence. When prosecutors are
evaluating and considering the
strength of evidence in cases involving
pregnancy loss or perceived harm

to a fetus, it is important that the
evidence is supported by accurate
and reliable medical science.

Pregnancy loss is extremely common.
Miscarriages, defined as pregnancy
losses before 20 weeks of gestation,
occur in an estimated 10% to 15% of
all clinically confirmed pregnancies.’?®
This number is even higher when
accounting for all pregnancies, with
an estimated 26% of all pregnancies
ending in miscarriage.”” Miscarriage
is often a random event entirely
beyond a woman's control. About
half of all miscarriages are caused

by chromosomal abnormalities,
which usually happen by chance.?®
Stillbirths, defined as pregnancy
losses after 20 weeks, are less
common, but still occurin1in

160 deliveries in the United States
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Together,

prosecutors and police can
send a powerful message

and safeguard the rights and
wellbeing of pregnant women
and their families by declining
to investigate, arrest, and
prosecute these types of cases.
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and are one of the most common
adverse pregnancy outcomes.”? It is
difficult to determine the cause of a
stillbirth; in most cases, even where
an autopsy examination occurs,
stillbirths remain unexplained.™°

No type of illicit substance exposure
causes pregnancy loss. Scientific
research does not support the belief
that prenatal exposure to drugs causes
miscarriage or stillbirth. Certain risks,
like inadequate nutrient support

and fetal growth restriction, have
been found to be more common

in pregnancies involving substance
use; however, medical studies have
acknowledged that many of the
socioeconomic factors associated
with those who use substances may
actually be the cause of these risks.™
For example, “those who consume
substances are more likely to not
seek adequate prenatal care, suffer
from mental illness, have a lower
socioeconomic status, experience
intimate partner violence and trauma,
or inflict maternal self-harm.”? All of
these variables are exacerbated when
women are too afraid to seek help
from medical or social services for fear
of law enforcement involvement.

Substance exposure does not directly
cause specific impairments to children
who are prenatally exposed. Certain
risks, like low birth weight, do not
have long-term negative health
impacts when properly addressed.™*
Some newborns prenatally exposed

to opioids, legal or illegal, may
experience withdrawal symptoms.
These symptoms are treatable and
temporary, and these babies do not
develop any differently from other
children.®* Such withdrawal symptoms
are no different than those that

have been recognized in newborns
following exposure to certain SSRIs,

%5 which are taken by or prescribed to
approximately 6% to 8% of pregnant
women in the United States.)*®

Social determinants of health (such
as poverty, racism, and lack of access

»

»

to adequate healthcare prior to
pregnancy) are far more indicative of
pregnancy outcomes than anything
a pregnant woman does or does

not do during pregnancy.’’

Testing positive for a substance is not
the same as having been harmed or
even affected by the substance. The
U.S. Department of Justice has stated
that “[d]rug tests detect drug use

but not impairment. A positive test
result, even when confirmed, only
indicates that a particular substance
is present in the test subject’s body
tissue. It does not indicate abuse

or addiction; recency; frequency, or
amount of use; or impairment.”™8

The U.S. Department of Health and
Human Services likewise states, “[a]
diagnosis of NAS [neonatal abstinence
syndrome] or NOWS [neonatal

opioid withdrawal syndrome] does
not imply harm, nor should it be

used to assess child social welfare

risk or status. It should not be

used to prosecute or punish the
mother or as evidence to remove a

neonate from parental custody."™°

Consider the impacts of
arrest and incarceration.

Women are more likely than men

to be the primary caregivers of their
children.*® Caregiving responsibilities
are rarely taken into consideration
when determining the length of
incarceration, as sentencing guidelines
generally do not factor in a defendant’s
parental status.'* Separation from an
incarcerated parent can compromise
and have lasting effects on children’s
health and development.'#?

As fewer female facilities exist,
incarcerated women are likely to

be further pulled away from their
families.”® This distance can damage
family structures and relationships.
Importantly, “incarceration and
physical separation from children
are grounds for termination of
parental rights in 25 states.”
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Even if a person is not ultimately
charged or convicted, arrest alone
has damaging effects. Individuals
who pass through the criminal
system experience increased levels of
chronic stress over their lifetimes,'4>
stigma in society,'“¢ lowered income
and employability,'”” and can be
financially impacted by bail fees,
legal fees, and lost wages."*®

Consider collaborating with
and seeking input from
additional stakeholders.

As required by the ABA, prosecutors
must “be knowledgeable about,
consider, and where appropriate,
develop or assist in developing
alternatives to prosecution or
conviction that may be applicable
in individual cases or classes of
cases.”* Additionally, “prosecutor]|s]
should be familiar with the services
and resources of other counties
and agencies, public or private,
that might assist in the evaluation
of cases for diversion or deferral
from the criminal process.”*° To
fulfill these obligations, it is critical
for law enforcement to seek input
from other stakeholders, including
public health agencies and other
medical actors, defense attorneys,
community-based organizations, and
people who have been victimized
by laws that seek to punish them
based on their pregnancy status.

Prosecutors should also consider
seeking input and collaborating

with associations of prosecutors that
oppose the prosecution of pregnancy
loss, like Fair and Just Prosecution
and the Association of Prosecuting
Attorneys (“APA”"), for resources and
insight on alternative approaches
used to address pregnancy and
substance use. The APA has
launched a platform as part of its
new initiative, “Addressing Disparities
to Reproductive Health,” to provide
medical information and scientific
research on reproductive health,

»

including pregnancy loss, in an effort
to reduce reproductive health-related
investigations and prosecutions.

This platform is accessible

through APA's website here.™

Prosecutors and police should
consider working together in their
efforts to prevent the criminalization of
pregnancy. Well-established channels
of commmunication among law
enforcement on the issues implicated
in these cases are a vital tool for
educating all law enforcement actors
involved. When law enforcement
leadership comes to a consensus,
officers are more likely to respond.
Additionally, open communication
ensures law enforcement resources are
being used efficiently. For example, if a
prosecutor’s office establishes a policy
against prosecuting certain cases,
that policy should be communicated
to police so officers do not continue

to make arrests and recommend
criminal charges for cases that the
prosecutor’s office will not pursue.

Attorneys General should also
consider engaging with stakeholders
to identify criminal statutes that

have been or may be misapplied

as “punitive tools against those
experiencing pregnancy loss.””? In
January 2022, California Attorney
General Rob Bonta issued a legal
alert to all California district attorneys,
police chiefs, and sheriffs making
clear that California’'s murder statute,
which includes the killing of a fetus,
“was intended to hold accountable
those who inflict harm on individuals
who are pregnant, resulting in fetal
death, not to punish people who
suffer the loss of their pregnancy.”**
In April 2022, Attorney General Bonta
issued a letter to fellow democratic
Attorneys General across the country,
encouraging them to conduct a
review of the laws in their states and
issue similar legal alerts to district
attorneys, police chiefs, and sheriffs
making clear that state law does not
criminalize pregnancy outcomes.

23



https://www.apainc.org/programs-2/disparities-to-reproductive-health/

Guidelines
for Defense
Attorneys




Please contact Pregnancy Justice at info@pregnancyjusticeus.org for
assistance relating to any information in this section or the Guide generally.

Women ching prosecution for acts In defending cases of pregnancy criminalization,
or omissions that create perceived defense attorneys should consider the following:

risks to their pregnqncies are 1. Pursue early and aggressive

often in incredibly vulnerable bail applications.

positions. Their bodies are used as » When given the choice of immediate

evidence against them. They may release in exchange for a guilty plea, many

feel sti ized. deh ized clients will feel pressured to take a plea deal,
?e stlgmatlze. b .e umanized, particularly if they have children at home. This

wolqted, and dismissed. They is especially true the longer a client remains

may have confided in medical in jail while awaiting trial.*> In Tennessee,

o . Anna Yocca pleaded guilty to a felony charge
professmnqls oF scug.h'l: mec.:llcal . of attempted procurement of a miscarriage
care only to have their confidential in no small part due to the fact that she had
discussions with their caregivers already spent more than a year in jail 1%
cand their medical records turned » In order to avoid this pressure, work to keep
over to law enforcement. the client out of jail by pursuing an early and

aggressive bail application. Be prepared to
counter arguments that your client presents
any danger to the community. Some judges
apply exorbitant bail in order to inhibit a
defendant from becoming pregnant again or
to prevent the defendant from using drugs.
In some cases, your client may be able to
seek financial assistance from dedicated
reproductive legal defense bail funds.’™”

In a criminal legal system that incentivizes law
enforcement to secure arrests and convictions,
defense attorneys should be acutely aware of

the aggressive tactics that law enforcement

may use against their clients and be ready to
question their own assumptions about pregnancy,
the impact or not of drug use on pregnancy,

and stereotypes about maternal behavior. » If substance use disorder is a concern,

be prepared to present a drug treatment
organization that is able to accept your
client into their program immediately
following release. Any constitutional issues
with the arrest or the prosecution should

be expressed in the bail application (see
below for more on constitutional issues) and,
potentially, in an appeal or habeas petition
contesting an inappropriate bail decision.

Particularly in the reproductive arena, police,
prosecutors and judges may be motivated
by personal beliefs or political influences
causing them to seek out and favor evidence
to fit their theory of criminalization or

distort criminal statutes that were never
intended to be applied to pregnancy.
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Proving
causation

between a mother’s acts or
omissions and a miscarriage is
virtually impossible, and a court
should be made aware of this in
No uncertain terms as early and

often in the process as feasible.
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Challenge evidence and use experts.

In many cases, the criminal charge is
based on the erroneous assumption
that a woman engaged in acts or
omissions that harmed the fetus.
Defense attorneys should challenge
the causal link between the alleged
behavior and the alleged harm to the
fetus in as many ways as possible,

in light of the fact that miscarriages
are extremely common and can

be caused by myriad factors.'8

Proving causation between a mother's
acts or omissions and a miscarriage is
virtually impossible, and a court should
be made aware of this in no uncertain
terms as early and often in the process
as feasible. This may include obtaining
experts like forensic pathologists

and OBGYNs to challenge any causal
links allegedly based on the evidence.
Obtaining the medical records of the
client is essential both to show the
lack of causation of the alleged harm
and to show that a condition could
have been caused by something else.

For instance, in Mississippi, Rennie
Gibbs was indicted for murder

based on the belief that she caused
her stillbirth by using cocaine.

She endured seven years of legal
proceedings before the charges
against her were finally dropped.
Medical experts who later examined
the autopsy reports concluded that
the more likely cause of death was
umbilical cord compression.™™® Michelle
Roberts, in Virginia, was charged
with murder of her fetus because the
skull of the buried and decomposed
remains had holes. The charges were
dismissed after the defense experts
demonstrated that the deceased
fetus, in fact, had a known condition
that resulted in late closure of the
natural separation of the parts of the
fetal skull, and that the injuries were
clearly not due to Roberts’ behavior.'®°

It is also critical to challenge the
expertise of the opposing expert
and file Daubert motions to address
the relevancy and reliability of

»

their opinions.® For example, law
enforcement officials are improper
experts to give opinions on medical
and scientific facts.'®? Similarly, the
average medical doctor, including

a pediatrician, is not a trained
researcher and is not qualified to say
a certain drug has caused a certain
outcome.’®® In Mississippi, Latice
Fisher was charged with murder
based on a finding that that her fetus
was born alive when the medical
examiner relied on the discredited
“lung float test.""* After defense
experts challenged the reliability of
this archaic test, the DA presented the
case before a new grand jury using
accurate scientific information, and
the grand jury “no billed” the matter
so the charges were dismissed.'®>

The prosecution’s purported scientific
evidence can carry substantial weight,
and if unchallenged, may dangerously
prejudice the client. In South Carolina,
Regina McKnight was convicted of
homicide by child abuse after her
pregnancy ended in a stillbirth based
on testimony from the prosecution’s
experts that she caused the stillbirth
by using cocaine.’®® Although it was
later proven that the stillbirth was

the result of an infection, McKnight
served more than eight years in
prison. When McKnight's conviction
was overturned, the South Carolina
Supreme Court noted that “recent
studies show that cocaine is no more
harmful to a fetus than nicotine

use, poor nutrition, lack of prenatal
care, or other conditions commonly
associated with the urban poor."¢”

If an autopsy has been performed,
the defense attorney should reach
out to the medical examiner who
performed the death investigation
to review the medical examiner's
report. The defense attorney should
ask the medical examiner to explain
why they reached the conclusions
they did, including any scientific
literature relied upon when reaching
those conclusions. Additionally, a
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defense attorney should obtain their
own forensic pathologist expert for
testimony and, if the defendant is
indigent, make an application to the
court for funding to obtain the expert,
if necessary. These are critical steps
for defense attorneys to get clarity on
the forensic evidence involved in their
client’s case prior to and during trial.

Make pre- and post-preliminary
hearing/indictment motions

to dismiss in limine with state

and federal constitutional and
statutory arguments and preserve
all arguments for appeal.

While the focus of these cases will
often center around the evidence, do
not assume that the prosecution is
actually authorized under the state’s
law. Be sure to include all arguments
based on the federal constitution
and federal law in order to preserve
any future potential federal habeas
corpus challenges following a
conviction. It is critical to consider

all constitutional and statutory
arguments. Every argument possible
should be raised before and at trial,
and should be preserved for appeal.

If the client is charged with child
endangerment, child abuse, feticide,
or under a general murder statute,
consider arguing that the prosecution
extends beyond the plain language
of the statute. It is possible that the
statute does not define “child” to
include a fetus'®® or that the statute
either explicitly excludes pregnant
women'®® or does not explicitly
include the acts of pregnant women
in relation to their own pregnancies.'”®
In many instances, states may have
considered—but rejected—an
expansion of the statute to include
fetuses under the definition of
children.””" In such cases, argue

that your client had no notice of
potential prosecution under the
state’s construction of the statute in
violation of her constitutional right to
due process under the Fourteenth

»

Amendment as well as the relevant
provision of the state constitution.

Argue that imposing liability on
women for being pregnant and
engaging in certain acts or omissions
is discrimination on the basis of

sex and violates equal protection
principles.””? In most cases, but for
the pregnancy, the conduct itself
would not be considered criminal.
There is no comparative liability for
men. While all states and the federal
government criminalize possession
of illicit drugs, most states do not
explicitly criminalize drug use and
evidence of drug use on its own is
rarely sufficient to sustain a possession
charge.”® As such, a father’s drug use
(absent additional circumstances)
would not be criminalized or
monitored in a comparable way

to that of a pregnant woman.

Consider Fourth Amendment
arguments.

Despite having the general right

to refuse any medical procedure
involving themselves or their
children, including a drug test, many
pregnant or postpartum women

and their newborns are drug tested
without their knowledge and explicit,
informed consent.””* Often these
tests are done in “secret” despite the
Supreme Court having ruled that it is
unconstitutional to use the results of
drug testing obtained under the guise
of medical care for law enforcement
purposes without informed specific
consent to search for evidence."”®
Depending on the circumstances,
consider arguments based on a

lack of informed consent for a drug
test, or that consent was limited to
medical purposes and care only.
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Bring public attention to the case.

Where permitted and appropriate,
defense attorneys can seek attention
from local and national media.l”®
Attorneys often shy away from media
attention, but public outcry and
organizing can be an effective tool

to put pressure and scrutiny on law
enforcement. Marshae Jones, an
Alabama woman who lost a pregnancy
after she was shot in the stomach »
during an altercation, was charged
with manslaughter for allegedly
causing the death of her fetus by
initiating a fight while knowing she
was five months pregnant.”’” A week
after her story drew national attention,
the district attorney announced that
she would not be prosecuted.””®

Public outcry not only puts pressure
on the prosecution, but it can also alert
the commmunity and other stakeholders
to what is happening. Purvi Patel, an

Public outcry

Indiana woman who was charged
under a feticide statute after
purchasing and taking mifepristone
and misoprostol to terminate her
pregnancy, had her conviction
overturned on appeal in part because
of the different interest groups that got
involved in her case, drawing national
attention and outrage. Over 25 amicus
briefs were filed on her behalf.”®

Defense attorneys should seek amicus
briefs even at the trial level, even if it's
not typical practice.’®© Amicus briefs
function to bring national attention
to a case and draw in other avenues
of help for the defendant.’® They also
have been critical for establishing the
dangerous medical and public health
implications of the criminalization of
pregnancy. Amicus briefs should be
collected from a variety of groups,
prioritizing local groups, especially
medical groups,'® human rights
organizations, and experts generally.

not only puts pressure on
the prosecution, but it can
dlso alert the community
and other stakeholders

to what is happening.
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The purpose of the child welfare
system is to protect children from
harm. That purpose is not achieved
through the criminalization and
penalization of pregnant women
who use substances or who have
substance use disorders, and the
subsequent separation of mothers
and babies when there are no
indications of abuse present.'®®

Studies fail to establish a causal link between
drug use and child maltreatment. However,
several studies establish that family separation
imposes significant harms on children.'®4
Evidence indicates that policies and practices
of separating families based on alleged
effects of drug use during pregnancy have

a greater negative impact on children than
supporting and maintaining the family unit.’®

Child welfare agencies and workers have the
power to disrupt the cycle of removing children
fromm mothers on the basis of a positive drug

test, the diagnosis of Neonatal Abstinence
Syndrome or Neonatal Opioid Withdrawal
Syndrome (which are transitory conditions best
addressed through keeping the mother and
baby together),'®® or in some states, a mere verbal
screening suggesting intrauterine substance
exposure, where there are no indicators of

abuse or neglect. The testing of pregnant
women and/or newborns at birth for substances
varies by state. New York State's Department

of Health, in stating that drug testing is not
required by hospitals except under very limited
circumstances, notes that the American College
of Obstetricians and Gynecologists (“ACOG") does
not recommend drug testing during pregnancy,
delivery, or for the newborn.’®” ACOG specifically
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admonishes that testing should not be “the sole
factor in determining family separation.”®8
However, other states, such as Minnesota,
require testing of a newborn if substance use

is suspected during pregnancy, and testing

of a pregnant woman after delivery if “the
woman has obstetrical complications that are a
medical indication of possible use of a controlled
substance for a nonmedical purpose.”™®® According
to the state, indicators for substance testing

can include: unexplained premature delivery,
presenting at the hospital in second stage

of delivery, or low birth weight of the infant,
despite the fact that these “indicators” may have
absolutely nothing to do with drug use and a
positive toxicology result would not change any
possible course of treatment for the newborn.®©
Its sole purpose is to surveil the mother.

In cases in which a pregnant woman or newborn
tests positive for a substance (or where testing

is not required and a mere verbal screening
could indicate substance use), requirements for
reporting to child welfare agencies vary by state.®?
Many medical professionals and child welfare
workers misunderstand the requirements under
the Child Abuse Prevention and Treatment Act
(“CAPTA") and the Comprehensive Addiction and
Recovery Act (“CARA").? For example, CAPTA/
CARA requires states, in order to receive federal
child abuse prevention funds, to develop policies
for the “notification” to child welfare agencies

of infants who are (i) affected by substance
abuse; (ii) affected by withdrawal symptoms
resulting from prenatal substance exposure;

or (iii) have Fetal Alcohol Spectrum Disorder.
Some medical personnel have conflated the
“notification” requirement with a requirement of
testing and referral for an abuse investigation.'**
In reality, notification requires only de-identified,
aggregate data about the number of children
born who fall under the relevant categories.

The notification requirement can and should

be done in a manner that does not make the
family vulnerable to child welfare involvement.

31




GUIDELINES FOR
CHILD WELFARE
AGENCIES &
WORKERS

PREGNANCY JUSTICE | CONFRONTING PREGNANCY CRIMINALIZATION

Child welfare agencies and workers
should be aware of these distinctions and
understand the notification requirements
of their specific state. Child welfare
workers should know what they (and
others) are legally required to do, rather
than assume that a report of prenatal
substance exposure or a positive drug
test alone is evidence of child abuse.

Upon receiving a referral, child welfare
agencies and workers can promote

the goal of protecting children from
harm in a number of ways. Absent

a legal obligation to do so or other
indicators of child abuse, a report based
on suspected prenatal substance use
or on a positive neonatal or maternal
drug test should not result in an abuse
investigation by child welfare agencies.®®
Child welfare agencies and workers can
also promote maternal and child health
and wellbeing in the following ways:

1. Treat substance use disorder as

a health issue, not child abuse.

» As a starting point, understand that a
person’s drug use is not an indicator
of that person’s ability to parent. A
positive drug test merely indicates
that a chemical compound is present
in the bodily fluid collection.’®® Child
welfare agencies and systems have
placed undue emphasis on drug
testing as the sole indicator of
parenting abilities and as a basis for
separating parents and children.

» A positive drug test cannot determine
whether a person: occasionally
uses a drug; has a substance use
disorder; suffers any physical or
emotional disability from that
substance use disorder; or is more
or less likely, if they are parents, to
abuse or neglect their children.’””

» Punitive responses to substance use
during pregnancy generate negative
health outcomes for pregnant women

and children by encouraging the
avoidance of health care out of fear.®®
According to ACOG, “[p]enalizing
parents through civil neglect petitions
based on the pregnant [woman'’s] drug
use makes medical care less accessible
as pregnant people are more afraid to
seek help for fear of state involvement,
losing custody of their children, or
losing their parental rights.”°

Child welfare agencies should
maintain clear policies in support

of medication-assisted treatment
and ensure that other actors
(hospitals, law enforcement, schools)
understand the agencies’ policies

to avoid unnecessary referrals and
surveillance. For example, ACOG and
the CDC expressly recommend and
support medication for opioid use
disorder during pregnancy, and state
that infant withdrawal is an expected
condition that can follow maternal
treatment for opioid use.?®® The
presence of withdrawal symptoms in
an infant is temporary and treatable
and is not evidence of child abuse.?

Drug testing does not assess child
risk and safety, and agencies should
not rely on drug tests alone to inform
their decisions.?°? For example, in
New York, “[e]Jvidence that a newborn
tests positive for a drug or alcohol

in its bloodstream or urine... . is not
sufficient, in and of itself, to support
a determination that the child is
abused or maltreated.”?** The U.S.
Department of Health and Human
Services likewise states, “[a] diagnosis
of [neonatal abstinence syndrome]

or [neonatal opioid withdrawal
syndrome] does not imply harm, nor
should it be used to assess child social
welfare risk or status. It should not

be used to prosecute or punish the
mother or as evidence to remove a
neonate from parental custody.”?04
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If a child welfare worker believes that 2.
treatment for substance use disorder

is necessary, he or she should first

seek an assessment for substance

use disorder from the individual's

medical provider of choice, not

make their own assumptions about

the need for treatment or rely on

an assessment from an agency-

affiliated provider or program.

Child welfare workers should first
defer to the family as to what
services the family believes will
support maintaining the family unit.
Supportive services (i.e., housing, food,
job placement or training, medical
care, etc.) should be community-
based and accessible to the family
(i.e., does not impose costly and
time-consuming travel burdens).
Acceptance and use by the family

of supportive services should be
entirely voluntary and should not be
mandated by child welfare workers
or their agencies. If child welfare
workers are mandated to consider or
impose substance use treatment, they
should consider the least restrictive
or invasive options tailored to the
particular situation, and whether

the available resources provide
evidence-based and accessible care.

Child welfare workers and agencies
should be aware of the resources
available to their agencies under
certain grant programs. For example,
the Substance Abuse Prevention and
Treatment Block Grant gives priority or
preferred access to pregnant women
to receive treatment for substance use
disorders.?°> However, mere priority or
preferred access does not necessarily
translate into accessible, evidence-
based care that addresses the specific
needs of the affected family.?°®

Prioritize support and
services over removal in the
interest of infant health.

Studies show that keeping children
with their families results in better
long-term outcomes for the children
than family separation.?°” Child welfare
workers should prioritize preserving
the family unit rather than defaulting
to child removal to foster care.

In the case of a referral received while
a newborn is still hospitalized, the
prevailing best practice for treating
substance-exposed newborns is

to keep the newborn and mother
together (known as “rooming in”),
encourage breastfeeding, and provide
trauma-informed care to the mother-
infant dyad. Studies show that these
practices improve medical outcomes,
decrease length of hospital stays, and
improve [bio]psychosocial outcomes.2°8

Providing all new mothers with
lactation assistance is critical. One
study that followed a large birth
cohort over 15 years determined that
breastfeeding was associated with
substantially lower odds of maternal
maltreatment.?°® In fact, breastfeeding
for four or more months was
associated with a four-fold reduction
in substantiated reports of neglect.?’°

Child welfare agencies should help
families identify their strengths and
encourage and promote community-
based and peer support connections
that support and protect the family
unit. And if there are no concerns
other than a positive drug test, then
there should be no agency and

child welfare worker involvement.
Supportive services should protect
the family and promote reunification.
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Understand the role of
discrimination and bias in referrals
to child welfare agencies.

Recognize that overt racism and
implicit and unconscious biases
contribute to Black women being
disproportionately referred to child
welfare agencies for perceived or
actual substance use disorders.?"
Such referrals often result in higher
surveillance and removal rates and
lower family reunification rates for
Black mothers and their families.?”
Some reports indicate that up to 53%
of Black children have experienced
a child welfare agency investigation
by the time they are 18 years old.?®
Although Black children account for
approximately 14% of the population
of children, they make up 23% of
the foster care population.?™

Implement unconscious bias, anti-
racist, and cultural humility training

of child welfare workers to improve
ways in which the child welfare agency
can take an unbiased approach in its
work and educate other actors in the
system (hospitals, law enforcement,
schools) to recognize their own

biases in making referrals.?®

Use consistent protocols for making
decisions on reunification and case
closure. Track and issue public
disclosures regarding the total number
of cases involving prenatal substance
exposure and their outcomes to
facilitate and promote evidence-based
policies and approaches. Such data
should be disaggregated by race

and socioeconomic status. Consider
further auditing to identify bias in
approaches by individual case workers.

Inform parents of their
rights during a child welfare
investigation and/or proceeding.

Child welfare workers can reduce
harm to families subject to child
welfare investigations by rejecting the
notion that withholding information
about parental rights during an
investigation or proceeding is in

the best interest of the child.

Agencies and workers should

be familiar with the legal rights

of parents with respect to child
welfare agency investigations and
proceedings in their jurisdiction,
and inform parents of those rights.

Maintain a list of pro bono legal
services organizations in your
jurisdiction that provide representation
to parents in child welfare
investigations and proceedings and
share those resources with families.

Studies show that
keeping children

with their families
results in better long-
term outcomes for
the children than
family separation.
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Healthcare providers have an
obligation to act in the best
interests of their patients. This
includes an “ethical responsibility
to place patients’ welfare above
the physician’s own self-interest or
obligations to others.”%¢

And yet, there is a long history
of healthcare providers
reporting pregnant women,
predominantly women of color,
to state authorities for things
they think might be illegal or that
they otherwise disapprove of.

Healthcare providers have abused their positions
of trust and power to report pregnant women
for all sorts of behavior. They have reported
women who have delivered healthy babies but
admitted to taking a substance during pregnancy,
women who have sought emergency medical
care after experiencing physical trauma, women
who have not consented to certain procedures
based on their religious beliefs, women who
have disagreed with a doctor’s advice to
undergo cesarean surgery, and women who
were coping with the heartbreak of pregnancy
loss, all based on the suspicion that the women
played a role in harming, or attempting to

harm, their pregnancies.?’” These reports have
led to arrests, detentions in hospitals, forced
surgery to which the pregnant patient did not
consent, civil child welfare investigations, family
separation, and termination of parental rights.

And against the backdrop of an unprecedented
swell of anti-abortion legislation and the
anticipated end of a constitutional right to
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abortion, healthcare providers have even
voiced concerns about performing emergency
procedures for pregnant women—Ilike

ending an ectopic pregnancy?®—despite

an “ethical obligation to provide care

in cases of medical emergency.”?”®

Laws in certain states demand that healthcare
providers intervene when they believe that

a pregnant woman has exposed a fetus to
some risk of harm.??° In other cases, doctors
may feel personally obligated to report.??
Regardless of the motive, the result is the same—
healthcare providers inadvertently become
agents of law enforcement, and in “the worst
circumstances, this leads people to be treated
as suspects instead of patients, subject to
bedside interrogations and legal scrutiny.”???

The involvement of healthcare providers in
punitive measures against pregnant women
generates far-reaching negative health outcomes
for pregnant women, their fetuses, and newborns
alike. When healthcare providers report their
patients to state authorities for pregnancy

loss, positive toxicology results, suspected
substance use, or any other acts or omissions
that create a perceived risk of harm during
pregnancy, it sends a powerful message to
pregnant women everywhere that they cannot
trust their healthcare providers, they should not
be honest with them, and they should avoid
seeking medical help—even in an emergency.??3

Far from protecting the health or wellbeing of a
pregnant woman or her fetus, these decisions by
healthcare providers create dangerous and life-
threatening barriers to access, which only serve to
exacerbate the entrenched and well-documented
racial disparities in maternal health outcomes.??#
But healthcare providers, especially doctors, are
an incredibly powerful lobby, and the more they
push to disentangle their work from the criminal
and civil child welfare systems, the more they can
distance themselves from being de facto agents
of law enforcement and family regulation systems.
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Far from protecting the
health or wellbeing of a
preghant woman or her
fetus, these decisions
by healthcare providers
create dangerous

and life-threatening
barriers to access.

To do this, healthcare providers should
consider the following guidelines:

»

»

Be familiar with mandated state
reporting laws and applicable
hospital guidance on drug
testing and understand the
potential consequences of
reporting the results of such
tests to state authorities.

The practice of drug testing labor
and delivery patients and reporting
test results to state authorities is
pervasive, despite the fact that
testing is rarely clinically indicated
and reporting is often not legally
required.??®> To the extent possible,
healthcare providers should not

test pregnant and postpartum
women. Drug testing pregnant and
postpartum women, with or without
informed consent, exposes patients
to needless trauma, potential family
separation, and potential incarceration
for seeking necessary medical care.

Many hospitals and providers
wrongly assume that the Child

Abuse Prevention and Treatment Act
(“CAPTA") and the Comprehensive
Addiction and Recovery Act (“CARA")
require the reporting of all substance-
exposed newborns to child welfare

agencies. CAPTA/CARA requires states,

in order to receive federal child abuse

»

»

prevention funds, to develop policies
for the “notification” to child welfare
agencies of infants who are (i) affected
by substance abuse; (ii) affected by
withdrawal symptoms resulting from
prenatal substance exposure; or (iii)
have Fetal Alcohol Spectrum Disorder.
The “notification” requirement does
not require testing and referral for

an abuse investigation.??® Rather,
notification requires only de-
identified, aggregate data about

the number of children born who

fall under the relevant categories

and should be done in a way that
does not make the family vulnerable
to child welfare involvement.

Healthcare providers should review
their internal hospital guidance to
determine whether the hospital

has protocols addressing urine and
biologic testing and should familiarize
themselves with the mandatory
reporting laws of their state. The
following additional resources

offer more specific information

on state-by-state requirements:

The Guttmacher Institute has
published State Policies on
Substance Use During Pregnancy,
an up-to-date chart outlining state
law requirements, available here.??”

Elephant Circle has also published
Mandatory Reporting, A Guide
for Practitioners, which is a
comprehensive summary of

state mandatory reporting

laws, available here.??®

Unless otherwise required by
specific state law or hospital policy
(see recommendation #5 below),
providers should not report positive
toxicology of a newborn or mother to
authorities absent other indications
of abuse/neglect. The fact that
someone uses or has used drugs

is not an indication of a person’s
ability to parent, and reporting such
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»

»

information to state authorities can
subject women to criminalization or
result in the termination of parental
rights, which is more harmful to
children than the alleged effects

of drug use on parenting.??®

Consider the obligations of healthcare
providers to maintain patient privacy
pursuant to the Health Insurance
Portability and Accountability Act
(“HIPAA").2%0 Unless specifically
permitted by an exemption to
HIPAA's privacy rule, healthcare
providers should not provide

results of screening or biologic
testing to any state agency without
informed consent of the patient.

Understand that urine and/
or biologic testing is not an
effective means to diagnose
potential substance abuse.

The fact of pregnancy itself does not
provide a medical justification for
testing. The limited circumstances in
which it may be medically necessary
for providers to obtain information

Healthcare providers should
work with hospital leadership
to implement unconscious
bias, antiracist, and cultural
humility trainings of providers

The fact of pregnancy
itself does not provide
a medical justification
for testing.

»

about substance use include when
such information is essential to a
differential diagnosis and/or when

it would change the course of
medical treatment. Even in such
circumstances, providers should give
patients the opportunity to voluntarily
disclose substance use through a
confidential conversation in lieu of
submitting to drug testing. Penalizing
pregnant women for drug use “makes
medical care less accessible as
pregnant women are more afraid to
seek help for fear of state involvement,
losing custody of their children, or
losing their parental rights."?*

ACOG provides that a positive
drug test only assesses current or
recent substance use, and therefore

and all healthcare staff.
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Healthcare providers
should make an
individualized
assessment, ask
themselves if and how
information about
substance use would
alter their patients’
care, and, when
necessary, seek this
information through
open and confidential
communication.

»

»

it does not necessarily indicate
whether a person has a substance
use disorder. Moreover, “false
positive test results can occur within
immune-assay testing and the legal
conseqguences can be devastating
to the patient and her family."2%?

The U.S. Department of Health and
Human Services likewise states, “[a]
diagnosis of [neonatal abstinence
syndrome] or [neonatal opioid
withdrawal syndrome] does not
imply harm, nor should it be used
to assess child social welfare risk
or status. It should not be used to
prosecute or punish the mother or
as evidence to remove a neonate
from parental custody."?%

ACOG also recommends that
healthcare providers “be aware of
their laboratory’s test characteristics

and request that confirmatory testing

with mass spectrometry and liquid or
gas chromatography be performed
as appropriate.”?** In states in which
reporting is required, healthcare

providers should never report patients
on the basis of a presumptive positive

»

without conducting a confirmatory
test.?3>* They should also ensure that
their testing thresholds are not

below those endorsed by the federal
government to avoid false positives.?%®

Seek information about substance
use only when medically necessary.

Healthcare providers should never
seek information about substance use
when there is not a specific medical
need for that information to make

a differential diagnosis or because

it would change the scope of care.
Instead of seeking information about
substance use from all pregnant
women as a matter of course,
healthcare providers should make

an individualized assessment, ask
themselves if and how information
about substance use would alter their
patients’ care, and, when necessary,
seek this information through open and
confidential communication (known
as screening), rather than testing.

ACOG recommends identifying
patients with substance use disorders
using validated screening tools, offering
brief intervention (such as having

a brief conversation, and providing
feedback and advice), and referring

for specialized care, as needed.?*”
Healthcare providers should also
prioritize evidence-based interventions
that keep the maternal-infant dyad
together and are proven to shorten
hospital stays and reduce the need

for pharmacological care. These
interventions include “rooming in,” skin-
to-skin contact, and breastfeeding.?®

In hospitals at which screening for
substance use disorder is employed
by healthcare providers, ACOG states
that “it is essential that screening

be universal”?*® and be applied to all
people, regardless of age, sex, ethnicity,
or socio-economic status.?4° Screening
pregnant women for substance use
based only on factors such as poor
adherence to prenatal care (which

is often a proxy for poverty) or prior
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»

»

»

adverse pregnancy outcomes, can
lead to stereotyping and stigma.?#

Prior to engaging in any screening
guestions, patients should be
informed of the risks, benefits, and
alternatives to any recommended
tests or procedures. They should
also be informed of their right to
refuse to answer any questions and
their right to request full, accurate
information before or after any test or
procedure is performed. Finally, they
should be informed of the potential
legal ramifications of informed
consent, including possible child
abuse and neglect proceedings.?+?

It is important to note that screening
is distinct from testing. Screening
questions should be asked by
providers while maintaining a caring
and nonjudgmental approach,

and should be asked in a manner
that protects patient autonomy,
confidentiality, and the integrity of
the patient-physician relationship to
the extent allowable by applicable
law.?*3 Testing, as discussed

below, should only be performed
when required by statute. Both
screening and testing should only
be performed after obtaining a
patient’s written informed consent.

If medically necessary, urine and
other biologic testing should only
be performed with the patient’s
written informed consent.

In the rare circumstances in which a
provider determines urine or other
biologic testing of the mother or baby
is @ medical necessity, such testing
should be performed only with the
mother’s written consent, and in
compliance with applicable state
law.?#4 Providers should seek written
informed consent irrespective of
whether the test is being performed
on the mother or the newborn. In
seeking a patient’s written informed
consent, providers should assess

»

»

»

the patient’s ability to understand
relevant medical information in

the patient’s native language,

the implications of treatment
alternatives, and their right to make
an independent, voluntary decision.

If healthcare providers do not seek
their patient’s informed consent and
conduct a toxicology screen, it may
be an illegal search of the patient
under federal law if the results are
turned over to law enforcement.?4*

Pregnant women should be informed
of the potential ramifications of a
positive test result, including any
mandatory reporting requirements
and the possibility that a positive

test can lead to abuse or neglect
proceedings. For example, in
Massachusetts, Angela, who was
eight months pregnant, disclosed on
a hospital intake form that she used
marijuana to treat her anxiety.?*® She
and her husband, Chris, wanted to

be honest with doctors in order to
receive the most appropriate care
possible.?” After giving birth, medical
staff took a meconium and urine
sample from the baby, but did not
explain what they would be used for
or seek Angela’s written consent.?4®
When one of the newborn’'s samples
came back positive for marijuana,
the result was shared with child
welfare authorities. In the months that
followed, Angela and Chris received
numerous home visits from the
Department of Children and Families
and were constantly fearful about
losing their children to the system.4°

When documenting the informed
consent or lack thereof, healthcare
providers should consider and be
intentional with the language they
use when charting interactions

with patients. For example, consider
writing “patient did not consent to
urine testing,” or “patient declined to
consent to urine testing” as opposed
to “patient refused drug testing.”

As with any other recommended
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»

»

medical procedure or test, a
patient has the right to decline
a drug test for any reason.?>¢

Healthcare providers should
engage with their hospitals’ risk
management teams to assess
appropriate guidelines/reporting.

Healthcare providers play a critical
role in establishing or revising existing
hospital protocols to ensure that
pregnant women'’s autonomy and
privacy are protected. Healthcare
personnel should get involved in the
appropriate advisory boards at their
hospitals, seek review of existing
guidance (within their hospital and
state), and/or establish hospital
guidance to oppose mandatory testing
and reporting policies because these
practices compromise the clinical
relationship between the provider and
patient, undermine confidentiality,
and erode trust in the medical
system.?s ACOG states that providers
“have an ethical responsibility to their
pregnant and parenting patients”2%?
and “should protect patient autonomy,
confidentiality, and the integrity of
the patient-physician relationship

to the extent allowable by law."2%3

Healthcare providers should also
seek to establish hospital guidance
to prevent the testing of pregnant
patients in the absence of medical
necessity and informed consent.
Urine and other biologic testing
should be performed only with the
patient’s informed consent and in
compliance with applicable state

Healthcare providers
should never make
reports to child welfare
authorities as a way to
connect a patient with
community resources.

law. Informed consent should be
obtained from the patient prior

to any testing and such consent
should be documented in writing.
Guidelines should require providers
to discuss the basis for testing with
patients; with whom the test results
can be shared; the consequences
of a positive test result; and if
applicable, the provider's obligations
under applicable reporting law(s).

Healthcare personnel should work

to develop clear policies against the
involvement of law enforcement or use
of the legal system as a mechanism for
getting people into drug treatment.
ACOG has stated that “[c]lear

evidence exists that criminalization
and the incarceration for substance
use disorder during pregnancy are
ineffective as behavioral deterrents
and harmful to the health of the
pregnant person and their infant.”2>#
For example, empirical research found
that Tennessee's fetal assault law,
which specifically targeted women for
using drugs while pregnant, “resulted
in twenty fetal deaths and sixty infant
deaths” in 2015 alone."?*> Therefore, “it
is important to advocate for patients,
particularly in terms of working to
improve availability of treatment

and to ensure that pregnant women
with substance abuse who seek
prenatal care are not criminalized.”2%¢

In developing these policies, doctors
should also understand the role of
discrimination and bias in urine and
biologic testing and subsequent
reporting to state authorities. Overt
racism as well as unconscious biases
contribute to women of color being
disproportionately subjected to drug
testing and subsequent reporting

to state authorities for perceived or
actual substance use disorders. This
leads to the over-reporting of women
and families of color into the family
regulation system, which can result in
the permanent separation of children
from their parents and/or surveillance
and monitoring of families for years.?%”
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Healthcare providers should work
with hospital leadership to implement
unconscious bias, antiracist, and
cultural humility trainings of providers
and all healthcare staff to improve

the ways in which substance use

and pregnancy are addressed and
assessed on a universal basis.

If required to make a report to child »
welfare authorities, healthcare

providers should understand the
consequences of such reporting,

be familiar with community

resources that may be able to

assist the family, and be cognizant

of implicit and explicit biases.

Healthcare providers should never
make reports to child welfare
authorities as a way to connect a
patient with community resources.
Child welfare authorities have an
investigatory role and will rely heavily
on mandated reports, particularly
from healthcare providers, when
making determinations of abuse

or neglect. Instead, healthcare »
providers should get to know the
resources in their communities so
they can make direct referrals for their
patients. This is true even for ICU or

ER providers—while they often have
limited relationships with pregnant
patients compared to pediatricians

or OBGYNs, they can significantly
reduce harm to families by connecting
patients with resources directly.

Healthcare providers should also
become acquainted with the resources
in their community that may be able
to assist a family facing a child welfare
investigation. If required to make a
report to child welfare authorities,
healthcare providers can reduce

harm to families by being up front
about making the report and sharing
such resources with the family._

When making a report, healthcare

providers should be mindful of both
explicit and implicit biases. In reality,
even mandatory reporting decisions
involve a certain amount of discretion,
which is often exercised favorably

for white commmunities and not for
communities of color. Healthcare
providers should also be careful not
to conflate poverty with neglect.

It is important to communicate any
positive information about a patient
when making a report. As discussed
above, child welfare authorities

often rely heavily on reports made

by healthcare providers. Reporting
only that which is believed to
constitute neglect may give a skewed
representation of the patient. For
example, if a patient has a positive
toxicology result that necessitated a
report to child welfare authorities but
that patient went to all of her prenatal
appointments and was in contact with
the doctor throughout her pregnancy,
it would be important to communicate
that when making the report.

When making a report, healthcare
providers should also ask the
person receiving the report to
repeat the information back to
them. Given the long-lasting and
traumatic impact a report can
have on a family, it is important

to ensure that the information
being communicated is correct.

Many healthcare providers may feel
like they should not speak with a
patient’s legal representation in order
to remain neutral. However, it can
be difficult for a defense attorney
to adequately advise their client if
parts of the narrative are missing.
Healthcare providers can provide
defense attorneys with important
background information that, in the
end, may help to prevent a family
from being separated or a patient
from being criminally punished.
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In eriminal cases, medical
examiners wield tremendous
influence because their opinions
and determinations on a cause
of death are often heavily

relied upon by police in the
investigation process, as well as
by prosecutors, juries, and judges
during court proceedings.?%® A
medical examiner who performs
a fetal autopsy plays a pivotal
role in ensuring that police

and prosecutors are relying on
evidence that is supported by
accurate and reliable medical
science. This is particularly
important in the context of
pregnancy loss, given that
there are many misconceptions
about pregnancy risks and
harms that are unsupported

by scientific evidence.

The American College of Obstetricians

and Gynecologists ("ACOG") recommends

fetal autopsy as an important diagnostic
component that can provide useful information
in determining the causes of stillbirth.?*® The

information obtained can be medically instructive

for future maternal care and help direct more
successful pregnancy outcomes, both for the
individual who has experienced the loss and for
all birthing people as medical reporting data is
leveraged for improved overall prenatal care.

While laws, regulations, and customs regarding
stillbirth cases requiring examination by a
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medical-legal officer vary by jurisdiction,
practitioners conducting these examinations
should be aware of the legal ramifications their
diagnostic reports can have on an investigation
into a bereaved mother, in addition to the
ways in which prosecutors have weaponized
forensic science to criminalize women on

the basis of pregnancy outcomes.?°

Medical examiners should take care to
conduct evaluations and administer reports
in @ manner that maintains strict professional
standards, including with respect to causality,
and that is sensitive to the potential use

of such reports for purposes of criminal
prosecution. In doing so, medical examiners
should consider the following guidelines:

1. Understand how fetal death reports
may be used against bereaved mothers
to criminalize pregnancy loss.

» Increasingly in many states, the wide
application of existing criminal drug laws,
the recognition of personhood status of
fertilized eggs, embryos, and fetuses, and
new laws explicitly criminalizing behavior
tied to pregnancy subject pregnant
women to arrest, criminal charges, or
revocation of their probation when they,
or their fetus or newborn, test positive
for criminalized substances during
pregnancy, following a miscarriage or
stillbirth, or if they admit to using drugs
at any point during their pregnancy.?®'

» Fetal personhood laws in many states
have expanded the existing statutory code
such that every mention of a “child” or
“person” includes a fertilized egg, embryo,
or fetus. Prosecutors have used these laws
to subject pregnant women to criminal
charges, including homicide, child abuse,
and child endangerment, among others,
when a woman is suspected of engaging in
conduct carrying a perceived risk of harm
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to the fetus during a pregnancy.

A post-mortem report listing
maternal substance use as a causal
or contributing factor in a fetal
death may be used against the
mother in a criminal prosecution.
Given that the report may be used
as inculpatory evidence in a criminal
prosecution, the medical examiner
should take extra care in drafting
the report, including applying a
higher standard of evidence. The
CDC has stated, in such cases, “the
medical examiner or coroner may
wish to devote some thought to

the degree of ‘proof’ necessary to
properly certify death ... He or she
may wish to consider that the proof
required in a criminal proceeding is
of a higher degree of positivity than
that required in a civil proceeding.”26?

Recognize the deep systemic biases
associated with substance use

and pregnancy and counter these
biases through factual reporting.

Despite entrenched
misunderstandings about specific
and unique harm caused by prenatal
exposure to criminalized, controlled
substances, medical research

does not support the finding of a
direct causal relationship between
prenatal exposure to criminalized
drugs and miscarriage or stillbirth.
No criminalized substances have
been found to be abortifacients.?%
The risks associated with prenatal
exposure to criminalized substances
have been found to be comparable
to or less than those associated

with legal substances much

more commonly used,?®* like anti-
depressants,?®® alcohol,?%¢ or caffeine.?¢”

If a pregnant woman, or her fetus

or newborn, tested positive for a
substance, it does not mean that
the fetus or newborn was harmed or

»

»

even affected by that substance. As
the U.S. Department of Justice has
stated, “[d]rug tests detect drug use
but not impairment. A positive test
result, even when confirmed, only
indicates that a particular substance
is present in the test subject’s body
tissue. It does not indicate abuse

or addiction; recency; frequency, or
amount of use; or impairment.”268

When making a determination about
fetal death, the practitioner should
adhere to the strict professional
standards relating to cause-of-death
reporting described by the CDC in
its Handbook on Death Registration
and Fetal Death Reporting.?®® These
standards are intended to ensure
the report provides “an etiological
explanation of the order, type, and
association of events resulting in
death” and reflects the medical
examiner's “best medical opinion."?7°

Consider the influence a medical
examiner’s report can have on
juries, judges, and prosecutors, and
recognize the importance of the
language used in creating a report.

Medical examiners, in determining
cause of death, “serve effectively

as ultimate decision makers."?”
Reports from medical examiners

are often relied upon heavily by the
triers of fact—judges and juries—in a
criminal case.?”? The same is true for
prosecutors, who often “work closely
with death investigators and law
enforcement to determine the cause
of death and whether the state should
seek charges.”?”> The language used in
a medical examiner's report can have
a profound effect on how triers of fact
perceive and evaluate evidence,?”* and
how prosecutors shape the facts of
the case.?” For example, the difference
between labeling a condition as
“associated with” versus “contributing
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Many historical methods deployed
in the evaluation of still versus

live birth, such as the lung float
test, are problematic as forensic
indicators and should not be relied
upon as a basis for concluding that
a fetus was born alive or stillborn.
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to"” versus “causing” a fetal death
carries significant implications for a
prospective criminal prosecution.

Where the physical examination fails
to provide a conclusive causal link
between a condition and the fatal
outcome, care should be taken to
produce a report based on factual
findings and evidence-based diagnosis
with scientific foundation, and to
refrain from drawing legal conclusions.
Acknowledgment of diagnostic
uncertainty is often the appropriate
conclusion in cases of fetal death.

A practitioner’s “best medical opinion”
in a case of fetal death should reflect
the latest scientific research on the
causal relationships in question

and should be articulated with a
heightened standard of care in line
with medical and forensic ethical
principles, in light of the possible legal
repercussions for the bereaved mother.
Critically, the absence of a conclusive
causal link should be accompanied

in a forensic pathologist’s report by
an express acknowledgement of the
diagnostic uncertainty. As noted in
Knight's Forensic Pathology: “Unless
the pathologist has incontrovertible
criteria of post-natal survival, e.g.

well expanded lungs, food in the
stomach, or vital reaction in the stump
of the umbilical cord, [s]he is legally
bound not to diagnose live birth.”?7®

Avoid using the “lung float test”
and other similar tests, that have
historically been used to determine
whether a fetus was born alive, but
that have been widely discredited
by the scientific community.

Many historical methods deployed in
the evaluation of still versus live birth
are problematic as forensic indicators
and should not be relied upon as a
basis for concluding that a fetus was
born alive or stillborn.?”” For example,
the “lung float test” has been widely
criticized by both the legal and forensic

»

scientific commmunity, and should

not be relied upon when making a
determination as to whether a fetus
was born alive.?’® It is undisputed
that air can be introduced into the
lung tissue as a result of postmortem
changes entirely unrelated to taking in
a breath.?’”® Nevertheless, prosecutors
continue to rely on this test to prove
that a fetus was born alive and to
prosecute the mother on that basis.?®°
Given this, medical examiners should
be extremely cautious in presenting
any evidence of air in the lungs, as

it may be misinterpreted by law
enforcement, juries, and judges
when investigating and making
determinations in pregnancy-based
criminal cases. If such evidence is
presented, it should “include clear
characterizations of the limitations

of the analysis, including associated
probabilities where possible."?®

Microscopic examination of lung
inflation to determine live birth versus
stillbirth, while commonly deployed
in forensic evaluation and relied

upon by courts, is also problematic
for similar reasons as articulated
above with respect to the “lung float
test.” For example, the lungs may be
inflated due to a passive inrush of air
during vaginal birth, rather than from
breathing. Any analysis of lung inflation
should be presented in concert

with the numerous uncertainties
inherent in using such a test.

Utilizing a fetus's gestational age

or weight at autopsy to offer an
opinion regarding live birth versus
stillbirth is also not valid. Stillbirth can
come late in pregnhancy, even at full
term.?®2 Seminal research in perinatal
pathology has demonstrated that
28% of perinatal deaths occurred

in fetuses who weighed more than
2500 grams and 30% were at a
gestational age of more than 36
weeks which is nearly full-term.283
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Understand the role that
cognitive bias can play in
determining a cause of death.

Medical examiners should take care to
ensure that their findings are based
on objective, scientific, or medical
evidence—not additional information

that they may learn in a particular case.

In 2009, the National Research Council
published a report on the influence

of forensic science on the criminal
justice system, which recognized

that “forensic science experts are
vulnerable to cognitive and contextual
bias."?8* With regard to medical
examiners, context bias refers to the
risk that non-scientific contextual
information about a case can impact
a medical examiner’s findings.?8®

For example, in 2011, Hillary Tyler
experienced a stillbirth in her hotel
room.?¢ The medical examiner who
performed an autopsy on the fetal
remains could not conclusively
determine the cause or manner

of the death and listed both

as “undetermined” in his initial
report.?®” The medical examiner was
subsequently informed by detectives
that Tyler had confessed the fetus was
born alive and she had drowned it.288
This “confession” was obtained during
an interrogation of Tyler before she
had received any medical care—she
was suffering from preeclampsia,

had lost a large amount of blood,

and required a blood transfusion

and several medications.?®® She later
recanted her statements.?°° Based on
this information, however, the medical
examiner concluded in his final

report that the cause of death was
“bathtub drowning” and the manner
of death was “homicide.”?” Tyler was
convicted of second-degree murder.???

In most forensic disciplines, non-
medical information gleaned from
law enforcement investigators,
witnesses, or through confessions
would be ruled entirely irrelevant.

Death investigations, however, often
necessitate consideration of a wide
range of information. It is important
that medical examiners understand
that such information, even from their
law enforcement colleagues, may
not be reliable—investigators and
withesses can be wrong, confessions
can be forced, and even physical
evidence can be misinterpreted. As
exemplified by Tyler's case, it is critical
that a medical examiner’s findings
not be influenced by non-medical
information that is not supported

by medical evidence, or that has no
bearing on the scientific findings.?%
In particular, information from law
enforcement can be “unreliable,
difficult to ascertain, and conducive
to conjecture” and therefore should
not be relied upon when making
scientific determinations.?®4

When background information

is considered in a fetal death
investigation, care should be taken to
consider the full scope of the pregnant
woman'’s relevant history, particularly
those characteristics associated with
increased risk of stillbirth. The National
Health Institute identifies a number
of factors that increase stillbirth risk,
spanning the spectrum of medical and
non-medical maternal characteristics
and reproductive history. Such factors
include a pregnant woman's age;
socioeconomic status; prior instances
of stillbirth; pregnancy with twins,
triplets, or other multiples; use of
assisted reproductive technology;
being overweight or obese; being
diabetic; and having high blood
pressure before pregnancy, among
other factors and pre-existing
conditions.?®> Additionally, a number
of common infections have been
associated with stillbirth, including
influenza, chlamydia, herpes simplex,
listeriosis, cytomegalovirus, Lyme
disease, group B streptococcus,

and E. coli, among others.??¢
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Please contact Pregnancy Justice at info@pregnancyjusticeus.org for
assistance relating to any information in this section or the Guide generally.

State legislators and policymakers

hold direct authority over CPS
cagencies, law enforcement, and
medical facilities, and therefore

wield tremendous front-end power

over key areas of intervention
for pregnancy criminalization.
Legislation used to criminalize
pregnant women has taken the
form of fetal personhood laws
that redefine existing statutory
codes to include fetuses as legal
persons, feticide laws intended
to protect women from violence

caused by another, manslaughter

and murder laws, mandated drug
testing laws, mandated reporting
laws, abortion bans, and child
abuse or neglect statutes.?*?

Under these laws, women are exposed to civil
and criminal liability for conditions and acts

that are entirely legal for non-pregnant persons.

Women are subjected to incarceration, CPS
actions and termination of parental rights,
forced medical interventions including drug
testing and cesarean surgery, and the loss of

autonomy over their own bodies and health care.

Proactive legislation and agency guidance is

integral to protecting pregnant women and their
families from inappropriate and harmful state or

medical practitioner interventions. Legislators
should oppose and repeal any statutes that

subject pregnancy outcomes or prenatal conduct
to law enforcement or CPS scrutiny. Policymakers
at state health and social services agencies should
issue formal guidance and rules that constrain the

PREGNANCY JUSTICE | CONFRONTING PREGNANCY CRIMINALIZATION

authority of physicians and CPS workers to subject

pregnant women to surveillance and control.
Finally, legislators and policymakers alike should
proactively push for codification and clarification
of the rights of pregnant women and the limits
of state or medical practitioner authority over

them—especially where federal law remains silent.

In passing legislation and issuing policies to
protect the rights and health of pregnant
women, legislators and agency policymakers
should consider the following guidelines:

1. Oppose or repeal fetal personhood laws,
feticide laws, and any other statutes that
attach criminal liability to the conduct
of pregnant women with respect to
their own health, and pass laws that
prohibit the detention of pregnant and
postpartum women who are awaiting trial.

» Health outcomes for newborns are not
improved by incarcerating mothers,?°® nor
can the health of fetuses be separated from
that of pregnant women who frequently
do not receive adequate medical attention
while incarcerated.?®® Legislators should work
to prohibit the criminalization of pregnancy
outcomes, including abortion, stillbirth, and
miscarriages, and create a private right of

action allowing pregnant women to bring civil

suits against those who violate their rights.>°°

» In particular, legislators should unequivocally
oppose fetal personhood legislation. The
treatment of fetuses of any gestational age
as full legal persons essentially alters a state's

entire body of criminal law, thereby creating
unheard-of avenues for prosecuting pregnant
women for acts well beyond the intended
scope of such statutes.*°' Women suffering
pregnancy loss have faced criminal charges
under these statutes after experiencing
physical trauma, including for being shot by
someone else,’? falling down stairs,*% getting
into a car accident,**4 having a substance

use disorder,3%% and attempting suicide.3°¢
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Legislators should likewise oppose
and repeal feticide statutes. Although
these statutes were passed under the
premise that they protect pregnant
women from physical violence
committed by others, feticide laws
have been weaponized against
pregnant women for any action or
inaction that is perceived as creating
a risk to fetal health. This is true even
when statutes have explicitly excluded
the actions of pregnant women in
relation to their own pregnancies.®”
Feticide statutes have the potential

to expose women to criminal

liability for even the most innocuous
behavior, including medication

use, exercise, diet, missing prenatal
care appointments, or choosing

not to follow a doctor’s advice.

Even if a woman is not ultimately
found guilty of the charges leveled
against her, the time spent in jail
awaiting trial can cause lasting harm
to her and her family. Women who
are incarcerated while awaiting
resolution of their cases commonly
accept guilty pleas just to get out

of jail.*°® Legislation should be
passed to prohibit the detention of
pregnant women or women with
newborns under six months of age—
at any stage of the criminal justice
process prior to entry of judgment.

Limit unnecessary reporting
of pregnancy outcomes and
prenatal conduct to CPS
and law enforcement.

Legislators should endeavor to
disentangle the work of healthcare
providers from law enforcement and
family regulation systems. Healthcare
providers play a significant role

in the criminalization of pregnant
women because they routinely
engage in practices that expose
pregnant and postpartum women to
law enforcement and child welfare

authorities. These practices include
drug testing pregnant patients and
infants without consent, relaying
sensitive medical information to
CPS as evidence of abuse or neglect,
physically detaining patients and
newborns at hospitals to assist

in the seizure of children,*°® and
wielding the threat of CPS reports
and potential family separation as
intimidation tools to impose medical
procedures upon unwilling patients.*°

Legislators can reduce the involvement
of healthcare professionals by limiting
mandatory reporting obligations

with respect to pregnant women.
Legislators should ensure that
mandatory reporting laws do not
cover fetuses or the acts or omissions
of pregnant people. Specifically,

state statutes should not mandate
reporting of drug tests administered
on pregnant women and infants to law
enforcement.®™ Mandatory reporting of
prenatal conduct backed by the threat
of state action has significant negative
effects on maternal and neonatal
health.3? Medical groups such as the
American College of Obstetricians and
Gynecologists (“ACOG"),*"® American
Medical Association (“AMA"),*" and the
National Perinatal Association*" have
denounced the reporting of prenatal
conduct, in particular substance

use, to law enforcement and CPS,

and have warned that it discourages
pregnant women from seeking

timely medical treatment and being
forthcoming with their physicians.’'®
Such reporting erodes patient-provider
confidentiality and renders pregnant
women even more vulnerable

to unnecessary and distressing
intervention from the carceral and
family regulation systems.3"

State agencies receiving federal
funding under the Child Abuse
Prevention and Treatment Act
(“CAPTA") and the Comprehensive

52




GUIDELINES FOR
LEGISLATORS
AND
POLICYMAKERS

All

patients

have a right to access or
refuse any medical treatment
without facing state scrutiny as
to whether those decisions are
INn the best interest of another.
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»

Addiction and Recovery Act (“CARA")*®
should clarify the scope and purpose
of the notification requirements.?®
CAPTA/CARA requires states, in

order to receive federal child abuse
prevention funds, to develop policies
for the “notification” to child welfare
agencies of infants who are (i) affected
by substance abuse; (ii) affected by
withdrawal symptoms resulting from
prenatal substance exposure; or (iii)
have Fetal Alcohol Spectrum Disorder.
The purpose of this requirement is to
provide support to infants and their
parents, not to terminate parental
rights or bring criminal charges.
However, it has been conflated

by medical professionals with a
requirement of testing and referral

for an abuse investigation.?° In reality,
notification under CAPTA/CARA only
requires de-identified, aggregate data
about the number of children born
who fall under the relevant categories
and should be done in a way that
does not make the family vulnerable
to child welfare involvement.

Legislators can also take steps to
ensure that CAPTA/CARA is not being
used as a justification to over-report
families to child welfare authorities.
Legislators should ensure that their
state statutes: (1) do not mandate

the filing of abuse and neglect
reports for the infants who are
subject to CAPTA/CARA's notification
requirement; (2) clarify that the
notification requirement does not
apply to infants who are exposed

to, but not affected by, prenatal
substance use; (3) do not mandate
reporting of positive toxicology to
child welfare or law enforcement
authorities; and (4) separate the
process for receiving notifications
under CAPTA/CARA from the process
of reviewing and investigating reports
of child abuse and neglect.’?

»

»

Legislators should also delegate the
management of “plans of safe care” for
substance-affected newborns under
CAPTA/CARA to local community
support organizations to further
minimize the involvement of CPS.
State-arranged “plans of safe care”

do not require CPS implementation
or monitoring*?2 and can instead

be carried out through community
organizations, family members, or
other local support systems that are
typically provided to new parents
upon discharge from the hospital.>?*
This is an important step to prevent
child welfare authorities from treating
plans of safe care as mechanisms to
investigate parental competence.

Treat family separation as a
last resort for CPS and clarify
that prenatal conduct does
not serve as an indication of
child abuse or neglect.

Child welfare laws can be essential
points of intervention to protect
pregnant women and their families
from intrusive state intervention 324
Policymakers should restrict the

use of family separation to only the
most extreme circumstances or after
exhaustion of all other remedies

and support. Legislators should
likewise work to repeal state laws
that specifically allow or facilitate

the termination of parental rights

or the separation of families where

a controlled substance is used
during pregnancy.®?> Despite the
well-documented and devastating
consequences of removal on families
and children,3?® including newborns,
family separation continues as

the default intervention deployed

by CPS agencies in the United
States. Such agencies spend more
than three times as much money
removing children from their parents’
care than they do supporting in-
home preventive services.’?’

Agencies should set clear standards
for what constitutes reasonable

54




GUIDELINES FOR
LEGISLATORS
AND
POLICYMAKERS

PREGNANCY JUSTICE | CONFRONTING PREGNANCY CRIMINALIZATION

Pregnant women are
forced to face medical
interventions that are
unthinkable outside the
context of pregnancy,
cand which have serious
negative repercussions
onh women’s health

and no discernable
improvement on
pregnancy outcomes.

»

suspicion of child abuse or neglect.
These standards should specify that
fetuses are not “children” within

the meaning of such statutes and
definitions of “abuse” or “neglect” do
not encompass acts or omissions of
pregnant women with respect to their
own health, regardless of fetal benefit
or harm. Additionally, agencies should:
(1) issue guidance on the unreliability
of positive toxicology reports3?® and
the myth and history surrounding
“crack babies”;*?° (2) mandate dismissal
of child abuse or neglect reports

that are based on pregnant women's
refusal to consent to drug testing; (3)
clarify that substance use disorders
can be sufficiently managed for
healthy pregnancy outcomes;*°

and (4) prohibit the separation of
newborns from mothers on the

basis of prenatal substance use.®

Ban forced medical interventions
against pregnant women and
codify pregnant women’s rights to
information about their medical
care, including consent rights

and the mandatory reporting
obligations of healthcare providers.

All patients have a right to access or
refuse any medical treatment without
facing state scrutiny as to whether

»

those decisions are in the best interest
of another. For pregnant women,

this right is severely undermined by
state intervention into their private
medical choices based on a purported
concern for fetal welfare. Pregnant
women are forced to face medical
interventions that are unthinkable
outside the context of pregnancy,

and which have serious negative
repercussions on women's health

and no discernable improvement

on pregnancy outcomes.3%?

No statute should force pregnant
women into detention facilities for
drug dependency treatment, and laws
requiring drug testing on pregnant
women or otherwise criminalizing
prenatal substance use should be
repealed.?** Substance use disorder
is a health condition that requires
treatment and can be managed
during pregnancy. It should not be
treated as a crime and does not
require physical detention or punitive
action, and it cannot be effectively
managed in jail.3** Pregnant women
with substance use disorders have
been forced into involuntary detention
and treatment programs*3*®> and
subjected to statute-mandated,
nonconsensual drug testing

where a healthcare professional
suspected prenatal drug use.3%¢

Another important point of legislative
intervention is the issue of court-
ordered cesarean surgeries and
criminal investigations into patients
who opt not to have one. No individual
should be forced to undergo serious
and invasive medical procedures, like
surgery, or face being incarcerated.
However, doctors have not only
threatened to procure court orders
forcing women to undergo cesarean
surgery, but have actually succeeded
in doing s0.3¥” Pregnant women
dealing with the heartbreak and
trauma of pregnancy loss have faced
homicide charges for refusing or
delaying cesarean surgery.33® While
some state appellate courts have

55




Child

welfare laws

can be essential points of
Intervention to protect pregnant
women and their families from
Intrusive state intervention.

PREGNANCY JUSTICE | CONFRONTING PREGNANCY CRIMINALIZATION

56



GUIDELINES FOR
LEGISLATORS
AND
POLICYMAKERS

PREGNANCY JUSTICE | CONFRONTING PREGNANCY CRIMINALIZATION

»

»

ruled against lower court orders »
mandating cesarean surgeries,*°

relying on court intervention does

not offer the same protections as a

statutory ban given the protracted,
emotional, and financially challenging
nature of appealing such court orders.
Furthermore, and most importantly,

appeals are not likely to happen 5.
until after the woman has already

suffered medical violence.34°

Hospital policies allowing doctors to
override a pregnant woman'’s decision
to refuse medical procedures should
also be legislatively banned.?# Policies
like this have been unequivocally
denounced by the AMA and ACOG,
regardless of whether proceeding
without patient consent would be
beneficial to the fetus.?*? State health
departments can also issue guidance
and directives denouncing these
policies as violations of patients’
rights. For example, in 2018, the New
York State Department of Health
denounced a hospital’s “Managing
Maternal Refusals” policy as a violation
of New York's Patients' Bill of Rights.34*

»

Legislators should create or amend,
as applicable, the State's patient

bill of rights to explicitly require

the informed consent of pregnant
women with respect to delivery

room procedures, such as cesarean
surgery,*#*and in all instances of drug
testing, including the testing of their
newborns.?>**> These rights should

also include the right to in-depth
disclosures, both oral and written, of a
hospital's policies with respect to drug
testing, mandatory reporting, and
the procedures and protocols used
by doctors for managing pregnancies
and labor (which should be given

well in advance of actual delivery).

»

Legislators can further protect
pregnant women by imposing
professional sanctions or malpractice
liability on healthcare providers who
fail to obtain informed consent, or who
threaten pregnant women with CPS or
law enforcement involvement if they
do not submit to a medical procedure.

Resist efforts by other states to
extend their own laws criminalizing
pregnancy and pregnancy
outcomes across state borders.

With the anticipated end of the
constitutional right to abortion,
certain states will work quickly

and aggressively to expand the
criminalization of pregnancy outcomes
far beyond their own borders. For
example, a bill has been introduced
in Missouri to prevent pregnant
women from seeking abortion care
in neighboring states by creating a
private right of action against anyone
involved in facilitating this care.34®
Legislators should actively resist
efforts by other states to extend their
own laws criminalizing pregnancy
and pregnancy outcomes, including
abortion, across state borders.

Laws governing extradition and
cooperation with out-of-state law
enforcement activities should be
amended to bar the extradition of
women who have sought reproductive
healthcare legally administered
in-state.3*” To the extent possible,
legislators should also direct their
courts and public agencies not to issue
summonses or expend resources in
helping out-of-state law enforcement
find and extract people from their
state who are facing criminalization

on the basis of pregnancy.348
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in Self-Induced Abortion Prosecutions, 100 B.U.
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DAVIS L. REV. 195,198-203 (2020).https://www.
nationaladvocatesforpregnantwomen.org/wp-
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178 P.R. Lockhart, The Alabama woman indicted
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Vox (Jul. 3, 2019), https://www.vox.com/
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alabama-miscarriage-shooting-charges-dismissed.

179 Pregnancy Justice, IN: Purvi Patel (Oct. 30, 2015),
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181 Id.
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and Gynecologists, Amicus Briefs, https://
www.acog.org/advocacy/in-the-courts/
amicus-briefs (last visited May 18, 2022); see
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https://www.acog.org/clinical-information/
policy-and-position-statements/statements-
of-policy/2020/opposition-criminalization-of-
individuals-pregnancy-and-postpartum-period.



https://www.npr.org/sections/itsallpolitics/2011/11/08/142159280/mississippi-voters-reject-personhood-amendment
https://www.npr.org/sections/itsallpolitics/2011/11/08/142159280/mississippi-voters-reject-personhood-amendment
https://www.npr.org/sections/itsallpolitics/2011/11/08/142159280/mississippi-voters-reject-personhood-amendment
https://www.nationaladvocatesforpregnantwomen.org/wp-content/uploads/2020/05/BIRTH-RIGHTS-A-resource-for-everyday-people-to-defend-human-rights-during-labor-and-birth.pdf
https://www.nationaladvocatesforpregnantwomen.org/wp-content/uploads/2020/05/BIRTH-RIGHTS-A-resource-for-everyday-people-to-defend-human-rights-during-labor-and-birth.pdf
https://www.nationaladvocatesforpregnantwomen.org/wp-content/uploads/2020/05/BIRTH-RIGHTS-A-resource-for-everyday-people-to-defend-human-rights-during-labor-and-birth.pdf
https://www.nationaladvocatesforpregnantwomen.org/wp-content/uploads/2020/05/BIRTH-RIGHTS-A-resource-for-everyday-people-to-defend-human-rights-during-labor-and-birth.pdf
https://www.nationaladvocatesforpregnantwomen.org/wp-content/uploads/2020/05/BIRTH-RIGHTS-A-resource-for-everyday-people-to-defend-human-rights-during-labor-and-birth.pdf
https://www.nationaladvocatesforpregnantwomen.org/wp-content/uploads/2020/05/BIRTH-RIGHTS-A-resource-for-everyday-people-to-defend-human-rights-during-labor-and-birth.pdf
https://www.nationaladvocatesforpregnantwomen.org/wp-content/uploads/2021/09/20210920133356568_19-1392-Amici-Brief.pdf
https://www.nationaladvocatesforpregnantwomen.org/wp-content/uploads/2021/09/20210920133356568_19-1392-Amici-Brief.pdf
https://www.nationaladvocatesforpregnantwomen.org/wp-content/uploads/2021/09/20210920133356568_19-1392-Amici-Brief.pdf
https://www.nationaladvocatesforpregnantwomen.org/wp-content/uploads/2021/09/20210920133356568_19-1392-Amici-Brief.pdf
https://www.vox.com/identities/2019/7/3/20681511/marshae-jones-alabama-miscarriage-shooting-charges-dismissed
https://www.vox.com/identities/2019/7/3/20681511/marshae-jones-alabama-miscarriage-shooting-charges-dismissed
https://www.vox.com/identities/2019/7/3/20681511/marshae-jones-alabama-miscarriage-shooting-charges-dismissed
https://www.nationaladvocatesforpregnantwomen.org/in_state_of_indiana_v_purvi_patel/
https://www.nationaladvocatesforpregnantwomen.org/in_state_of_indiana_v_purvi_patel/
https://www.acog.org/advocacy/in-the-courts/amicus-briefs
https://www.acog.org/advocacy/in-the-courts/amicus-briefs
https://www.acog.org/advocacy/in-the-courts/amicus-briefs
https://www.acog.org/clinical-information/policy-and-position-statements/statements-of-policy/2020/opposition-criminalization-of-individuals-pregnancy-and-postpartum-period
https://www.acog.org/clinical-information/policy-and-position-statements/statements-of-policy/2020/opposition-criminalization-of-individuals-pregnancy-and-postpartum-period
https://www.acog.org/clinical-information/policy-and-position-statements/statements-of-policy/2020/opposition-criminalization-of-individuals-pregnancy-and-postpartum-period
https://www.acog.org/clinical-information/policy-and-position-statements/statements-of-policy/2020/opposition-criminalization-of-individuals-pregnancy-and-postpartum-period

V.

GUIDELINES FOR
CHILD WELFARE
AGENCIES &
WORKERS

PREGNANCY JUSTICE | CONFRONTING PREGNANCY CRIMINALIZATION
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www.scientificamerican.com/article/separating-
families-maycause-lifelong-health-damage/%20
(noting that “[t]he younger you are when you're
exposed to stress.. ., the more likely you will have
negative health outcomes caused by dysregulation
of stress response.”); see also Joseph J. Doyle, Jr,,
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Care and Prevention (1992, reaffirmed 2019), https://
policysearch.ama-assn.org/policyfinder/detail/

pregnant?uri=%2FAMADoc%2FHOD.xmI-0-3705.xml.

315 National Perinatal Association, Position
Statement, Perinatal Substance Use, (Sep.

2017), https://www.nationalperinatal.org/_files/
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or example, codifies fundamental reproductive
healthcare rights and prohibits public entities
from prosecuting or punishing pregnant women
for acting or failing to act in specific ways with
respect to any impact on pregnancy outcomes.
Colorado Reproductive Health Act, supra note 300.

333 Criminal punishment has been imposed
even when a pregnancy has resulted in a
healthy baby. Between 1973 and 2015, 45 states
have prosecuted women for drug use while
pregnant, even where no pregnancy loss
occurred. Leticia Miranda et al., How States
Handle Drug Use During Pregnancy, ProPublica
(Sep. 30, 2015), https://projects.propublica.org/
graphics/maternity-drug-policies-by-state.

Importantly, carving out an exemption for
prescription use in statutes which criminalize
prenatal substance is not sufficient to protect these
patients’ rights. See Amy Yurkanin, Alabama mom
faces felony for filling doctor’s prescription while
pregnant, Advance Local (Jun. 21, 2021), https://
www.al.com/news/2021/06/alabama-mom-faces-
jail-for-filling-doctors-prescription-while-pregnant.
html (describing how Alabama prosecutors
circumvented the prescription exemption in

the case of Kim Blalock by charging her with
prescription fraud for renewing a valid prescription).

334 |n fact, detention tends to lead to more
deaths ultimately. While incarcerated, many
drug-dependent people experience reduced
tolerance but upon release, return to levels of
similar use to what they used before incarceration,
which increases their risk of overdose and death.
One study found that nearly 15 percent of all
former prisoner deaths from 1999-2009 were
related to opioids. National Institute on Drug
Abuse, Criminal Justice Drug Facts, available

at https://nida.nih.gov/publications/drugfacts/
criminal-justice (last visited May 5, 2022).

335 Erik Eckholm, Case Explores Rights of Fetus
Versus Mother, N.Y. Times (Oct. 23, 2013) (describing
case of Wisconsin woman forced into a treatment
center on the threat of incarceration and citing
such programs in Minnesota and South Dakota

as well) (https://www.nytimes.com/2013/10/24/us/
case-explores-rights-of-fetus-versus-mother.html).
See also Movement for Family Power, “Whatever
They Do, I'm Her Comfort, I'm Her Protector”: How
the Foster System Has Become Ground Zero for the
U.S. Drug War 7 (June 2020) (highlighting the 2014
case of a Wisconsin woman who refused inpatient
treatment and was sent to jail and kept in solitary
confinement, notably without prenatal care).

336 See Guttmacher Institute supra note 59.

337 See, for example, the case a Florida woman
who went to the hospital for IV fluids during

a midwife-assisted birth. Doctors obtained a

court order that forced her back to the hospital,
completed a trial in the operating room, and legally
compelled her to submit to cesarean surgery. Morris,
supra note 310. A 2003 study of maternal-fetal
medicine directors at 42 hospitals revealed 9 cases
of doctors obtaining court orders to force treatment
on non-consenting pregnant women. Molly
Redden, New York hospital’s secret policy led to
woman being given C-section against her will, THE
GUARDIAN (Oct. 5, 2017), https://www.theguardian.
com/us-news/2017/oct/05/new-york-staten-island-
university-hospital-c-section-ethics-medicine.

338 See Glenn Osborne, Couple charged in death
of stillborn child, UNITED PRESS INTERNATIONAL:
ARCHIVES (May 7,1982), https://www.upi.com/
Archives/1982/05/07/Couple-charged-in-
death-of-stillborn-child/4018389592000/

(Kentucky couple who refused cesarean
surgery); Linda Thomson, Rowland accepts
plea bargain in twin's death, DESERT NEWS
(Apr. 8,2004, 6:46 PM), https://www.deseret.
com/2004/4/8/19821876/rowland-accepts-plea-
bargain-in-twin-s-death (Utah woman charged
with murder for delaying cesarean surgery).

339 See In re Baby Boy Doe, 632 N.E.2d 326 (lll.
App. Ct.1994); In re A.C., 573 A.2d 1235 (D.C. 1990).

340 See Morris, supra note 310 (describing the trend
of lower courts to rule against pregnant persons and
the trend of appellate courts to rule in favor of them).

341 See, e.g., Redden, supra note 337 (discussing
the case of Rinat Dray's forced cesarean surgery at
Northwell’s Staten Island University Hospital (SIUH),
whose policy allowed doctors to override a pregnant
woman's decision to refuse certain surgeries

and procedures on the grounds of “reasonable
possibility of significant benefit” to the fetus).

342 ACOG Policy Statement supra note 75;
American Medical Association, Policy Statement,
H-420.969, Legal Interventions During

Pregnancy, (1990, reaffirmed 2018), https://
policysearch.ama-assn.org/policyfinder/detail/
pregnant?uri=%2FAMADoc%2FHOD.xmI-0-3712.xml.

343 Pregnancy Justice ans in NY and Justice
for Rinat Dray (Jul. 11, 2019), https://www.
nationaladvocatesforpregnantwomen.org/
thousands-seek-end-to-forced-cesareans-
in-ny-and-justice-for-rinat-dray/.

344 See, e.g., S.B.1029, Reg. Sess. (N.Y. 2019), https:/
legislation.nysenate.gov/pdf/bills/2019/S1029A.

345 See, e.g., S.B.4821, Reg. Sess. (N.Y. 2021), https://
legislation.nysenate.gov/pdf/bills/2021/S4821A.

346 Caroline Kitchener, Missouri lawmaker seeks
to stop residents from obtaining abortions out
of state, Washington Post (Mar. 8, 2022), https:/
www.washingtonpost.com/politics/2022/03/08/
missouri-abortion-ban-texas-supreme-court/.
See also Kentucky's Humanity in Healthcare
Act, which includes a ban on the mailing of
abortion medication into Kentucky. Kentucky
abortion law remains blocked; federal judge to
issue to new order, WLKY (May 2, 2022), https://
www.wlky.com/article/controversial-kentucky-
abortion-law-still-blocked/398798094.

347 See, e.g., David S. Cohen et al., States Want
to Ban Abortions Beyond Their Borders. Here’s
What Pro-Choice States Can Do., N.Y. TIMES, }Mar.
13, 2022), https://www.nytimes.com/2022/03/13/
opinion/missouri—abortion—roe—v—wade.html.

348 See, e.g., An Act Concerning the Provision of
Protections for Persons Receiving and Providing
Reproductive Health Care Services in the State
and Access to Reproductive Health Care Services
in the State, CONN. PuB. ACTs No. 22-19 (May
5,2022), https://www.cga.ct.gov/2022/act/pa/
pdf/2022PA-00019-ROOHB-05414-PA .pdf.
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Justice co-authors Emma Roth,
Afsha Malik, and Dana Sussman.
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